








DRAFT MINUTES
REGULAR MEETING OF THE CITY COUNCIL AND

JOINT MEETING OF THE CLOVERDALE COMMUNITY DEVELOPMENT SUCCESSOR AGENCY BOARD OF DIRECTORS

TUESDAY, OCTOBER 11, 2016

PUBLIC BUSINESS SESSION: 6:30 p.m.
PUBLIC BUSINESS SESSION LOCATION: CLOVERDALE PERFORMING ARTS CENTER, 209 N. CLOVERDALE BLVD.,

CLOVERDALE, CA 95425

CONVENE PUBLIC BUSINESS SESSION – 6:30 p.m.
OPENING:

• Call to Order: Mayor Brigham called the meeting to order at 6:30 p.m.

• Pledge of Allegiance

• Roll Call: Present-Councilmember Palla, Vice Mayor Wolter, Councilmember Cox, Councilmember Russell, and
Mayor Brigham

• Conflict of Interest Declaration: None

• Agenda Review – Regular Session (Changes and/or Deletions): None

PUBLIC COMMENTS: None

PROCLAMATIONS / PRESENTATIONS:
1. Commercial cannabis manufacturing presentation –

Matthew VanBenschoten, with TC Labs Management/ Extract Outfitters, gave a PowerPoint presentation on
commercial cannabis manufacturing, noting that extraction and manufacturing provides the consumer with a
consistent, clean, pure, measured dosage. He discussed the cannabis business model, which includes cultivation,
lab testing, manufacturing, and the store front. He emphasized the importance of safety and regulating the
industry. He also discussed tax revenues and jobs that would be generated in Cloverdale by the presence of a
cannabis manufacturing business.

Brian Elliott, with Fire and Emergency Services Consulting, stated there are adequate standards and regulations in
place already to manage this industry. He commented that there are currently other businesses that use
chemicals and volatiles in their operations, such as auto body shops and cabinet shops, adding that these
businesses are governed by and work within established regulations.

Discussion ensued about butane and other volatiles and safety precautions.

PUBLIC COMMENTS:
Jeanne Cox, Cloverdale, asked about State regulation. Mr. VanBenschoten responded that the State has until
2018 to establish regulations for the industry but local agencies may begin creating local regulations sooner.
Melanie Bagby, Cloverdale, asked about air quality standards and if Cloverdale standards are lower than that of
Santa Rosa. Assistant City Manager/Community Development Director, David Kelley responded that Cloverdale is
under the California guidelines and standards for air quality as well as the local air quality board. Mr. Elliott added
that the standards concerning some paint products are stricter in Santa Rosa than in Cloverdale, but that will not
impact this industry.
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Shawn Bovee, Cloverdale, questioned the intent to limit the number of allowable cannabis manufacturing
businesses in Cloverdale as well as dispensaries and the plan to address business already in operation. Discussion
ensued with Councilmembers stating that these details will need to be determined later, mostly likely in January
or February after an ad hoc committee has had opportunity to research and discuss options.

CONSENT CALENDAR:
2. Minutes of Previous Meeting: August 23, 2016
3. Minutes of previous Meeting: September 27, 2016
4. Adoption of Resolution No. 074-2016, adopting the City of Cloverdale Five-Year Strategic Plan for 2016-

2021
5. Adoption of Ordinance No. 711-2016, amending the Zoning Map and Zoning Ordinance, to Rezone a 0.52

acre property from “P-D/15 Rink Mixed use” to “R-2 Two-Family Residential” for the Rink Parcel Map
Project located at 531 N. Cloverdale Boulevard

Action: Motion was made by Councilmember Russell, to approve the consent calendar; seconded by
Councilmember Cox. The motion passed by roll call vote (5-ayes – Councilmember Palla, Vice Mayor Wolter,
Councilmember Cox, Councilmember Russell, and Mayor Brigham; 0-noes).

COMMUNICATIONS: None.

PUBLIC HEARINGS:
6. Proposed Annexation, General Plan Amendment, Prezoning and CEQA document for an approximate

42.5-acre area lying east of existing City boundaries in an unincorporated portion of Sonoma County. The
properties all lie within the City of Cloverdale Sphere of Influence and City’s Urban Growth Boundary.
The Project also includes consideration of a Conditional Use Permit and Major Design Review for Nu
Forest Products, Inc. on approximately 26.85 acres of the overall annexation area

Assistant City Manager/Community Development Director, David Kelley, presented this item requesting the
Council take the below actions:

1) Open the public hearing and take testimony.

2) Adopt City Council Resolution No. 075-2016, adopting a Mitigated Negative Declaration (MND) and
Mitigation Monitoring and Reporting Program (MMRP) for the Project.

3) Adopt City Council Resolution No. 076-2016, directing City staff to file an annexation application with
Sonoma County Local Agency Formation Commission (LAFCO) for the Nu Forest Products and adjacent
properties to the City of Cloverdale.

4) Adopt City Council Resolution No. 077-2016, approving an amendment to the Cloverdale General Plan
relating to five properties lying adjacent to the Nu Forest site.

5) Adopt City Council Resolution No. 078-2016, approving the Conditional Use Permit and Major Design
Review for Nu Forest Products.

6) Introduce and waive the first reading of Ordinance No. 710-2016, of the City Council of the City of
Cloverdale amending Cloverdale Municipal Code zoning, making certain changes to Chapters 18.06 and
Chapter 18.09 to add live work units as a conditionally permitted use in the M--1 District and zoning
approximately 42.5-acres of land lying generally east of Asti Road, west of the Russian River, south of
existing City limits and north of the City of Cloverdale wastewater treatment plant and corporation yard
(APNs 116-260-04, -030, -033, -045, -046 -050 & -55) as a combination of M-1 (General Industrial), R-R
(Rural Residential) and P-1 (Public Institutional).

Mr. Kelley acknowledged and introduced Jerry Haag as the lead consultant on the project, who presented the

details of the annexation. Mr. Haag introduced Sharmaine Ege, a representative for Nu Forest. She discussed
the history and goals of Nu Forest. She commented that Nu Forest is happy to be coming to Cloverdale and
intends to be an active supporter in the community, noting that they have already joined the Chamber of
Commerce.
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City Attorney, Jose Sanchez, commented that City Staff is hopeful that there will be unanimous support by the
involved property owners; however, one protest can force LAFCO to a protest hearing, which may delay the
annexation process.

Mayor Brigham opened and closed the Public Hearing with no public comments received.

Action: Motion was made by Councilmember Palla to approve Resolution No. 075-2016, adopting a Mitigated
Negative declaration and Mitigation Monitoring and Reporting Plan for the Nu Forest Annexation and
Development Project on approximately 42.5 acres of land lying generally east of Asti Road, west of the Russian
River, south of existing City limits and north of the City of Cloverdale wastewater treatment plant and corporation
yard (APNs 116-260-004, -030, -033, -045, -046 -050 & -55; seconded by Vice Mayor Wolter. The motion passed
by roll call vote (5-ayes – Councilmember Palla, Vice Mayor Wolter, Councilmember Cox, Councilmember Russell,
and Mayor Brigham; 0-noes).

Action: Motion was made by Vice Mayor Wolter to approve Resolution No. 076-2016, directing staff to file
annexation application for Cloverdale Reorganization No. 2016-01, for the Nu Forest Product properties consisting
of approximately 42.5 acres of land lying generally east of Asti Road, west of the Russian River, south of existing
City limits and north of the City of Cloverdale wastewater treatment plant and corporation yard (APNs 116-260-
004, -030, -033, -045, -046 -050 & -55; seconded by Councilmember Cox. The motion passed by roll call vote (5-
ayes – Councilmember Palla, Vice Mayor Wolter, Councilmember Cox, Councilmember Russell, and Mayor
Brigham; 0-noes).

Action: Motion was made by Councilmember Cox to approve Resolution No. 077-2016, approving an amendment
to the General Plan for five properties on approximately 11.27 acres of land lying generally east of Asti Road, west
of the Russian River, south of existing City limits and north of the City of Cloverdale wastewater treatment plant
and corporation yard (APNs 116-260-030, -033, -045, -046 & -050; seconded by Councilmember Russell. The
motion passed by roll call vote (5-ayes – Councilmember Palla, Vice Mayor Wolter, Councilmember Cox,
Councilmember Russell, and Mayor Brigham; 0-noes).

Action: Motion was made by Councilmember Russell to approve Resolution No. 078-2016, approving a
Conditional Use Permit (File No. CUP 029-2015), and a Major Design Review (File No. DR 029-2015) for Nu Forest
Products, Inc. Located at 280 Asti Road (APSs 116-260-004 & -055); seconded by Councilmember Palla. The
motion passed by roll call vote (5-ayes – Councilmember Palla, Vice Mayor Wolter, Councilmember Cox,
Councilmember Russell, and Mayor Brigham; 0-noes).

Action: Motion was made by Councilmember Palla to introduce and waive the first reading of Ordinance 710-
2016, amending Title 18, “ Zoning”, of the City Municipal Code, prezoning certain properties containing 42.5 acres
of land lying generally east of Asti Road, west of the Russian River, south of existing City limits and north of the
City of Cloverdale wastewater treatment plant and corporation yard to a combination of Rural Residential (RR),
General Industrial (M-1) and Public Institutional (P-I) Districts and making certain changes to the standards of the
General Industrial Zoning District to allow live-work units with the issuance of a Conditional Use Permit (APNs
116-260-004, -030, -033, -045, -046 -050 & -55); seconded by Councilmember Cox. The motion passed by roll call
vote (5-ayes – Councilmember Palla, Vice Mayor Wolter, Councilmember Cox, Councilmember Russell, and Mayor
Brigham; 0-noes).

NEW BUSINESS:
7. Action on Resolution No. 079-2016, opposing Proposition 57 (“The Public Safety and Rehabilitation Act

of 2016”)
Chief Cramer discussed the many concerns of Proposition 57, stating that it would undo four decades of Criminal
Justice Reform by allowing the early release of criminals convicted of “non-violent” felonies and reduced
incarceration of career criminals, drug dealers and gang members. He provided a list of crimes that would be
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considered “non-violent,” noting that he, and most members of the public, would disagree that the crimes listed
are “non-violent.” Chief Cramer recommended Council adopt the Resolution opposing Proposition 57 and
supporting the “No on Proposition 57” campaign. Councilmember Palla discussed the unanimous vote of the
California League of Cities to oppose Proposition 57.

PUBLIC COMMENTS: None

Action: Motion was made by Councilmember Palla to adopt Resolution No. 079-2016, opposing Proposition 57
and supporting the “No on Proposition 57” campaign; seconded by Councilmember Cox. The motion passed by
roll call vote (5-ayes – Councilmember Palla, Vice Mayor Wolter, Councilmember Cox, Councilmember Russell, and
Mayor Brigham; 0-noes).

8. Action on a Resolution No. 080-2016, authorizing the City Manager to execute an agreement amendment
for professional services with RRM Design Group for professional services for additional engineering
services related to trailhead and pre-engineered trail bridge construction documents, and trail design
details for the Clover Springs Open Space Preserve

City Manager, Paul Cayler, gave the background on the project, and recommended the City Council review the
RRM Design Group proposal for Clover Springs Open Space engineering and permitting services, and adopt the
resolution, authorizing the execution of an amendment to the professional service agreement with RRM Design
Group. Mr. Cayler explained that the City would also be partnering with the Sonoma County Trails Council to
organize volunteers to work on the project. He introduced Ken Wells, Director of Sonoma County Trails Council,
who shared background information on the Council and himself, commenting that he is happy to be working with
the City on this project.

PUBLIC COMMENTS: None

Action: Motion was made by Councilmember Russell to adopt Resolution No. 080-2016, authorizing the City
Manager to execute an agreement amendment for professional services with RRM Design Group for professional
services for additional engineering services related to trailhead and pre-engineered trail bridge construction
documents, and trail design details for the Clover Springs Open Space Preserve; seconded by Councilmember
Palla. The motion passed by roll call vote (5-ayes – Councilmember Palla, Vice Mayor Wolter, Councilmember
Cox, Councilmember Russell, and Mayor Brigham; 0-noes).

SUBCOMMITTEE REPORTS:

• Airport (Chair, Councilmember Cox and Vice Mayor Wolter) - Next Meeting, TBA

• Finance, Administration & Police (Chair, Mayor Brigham and Vice Mayor Wolter) - Next Meeting: October
13, 2016, 2:00 p.m.

• Planning & Community Development (Chair, Vice Mayor Wolter and Mayor Brigham) - Next Meeting:
October 12, 2016, 4:00 p.m.

• Public Works (Chair, Councilmember Russell and Councilmember Cox) - Next Meeting: November 29,
2016, 10:30 a.m.

• Joint City/Fire District (Chair, Councilmember Palla and Mayor Brigham) - Next Meeting: TBA.

• Joint City/School District (Chair, Councilmember Palla and Councilmember Cox) – Next Meeting:
November 28, 2016, 5:00 p.m.

COUNCIL REPORTS:
Councilmember Russell provided an update and information on Sonoma County Transportation Authority and,
Regional Climate Protection Authority, and SMART. She announced the availability of shirts supporting SMART
and encouraged those present to order.
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Councilmember Cox reported that he attended the 3rd Annual State of the Latino Community in Sonoma County
at Sonoma State and the 4C's (Community Child Care Council of Sonoma County) Cloverdale Preschool Open
House at their new facility, 330 N. Washington Street. He stated that he and his wife also participated in the
National Walk and Roll to School Day.

Councilmember Palla discussed items covered at the last REMIF meeting, including the accreditation process; the
addition of 16 licenses, which will allow access to a wide array of safety videos through the workers’
compensation carrier; the fact that FAA considers drones as “commercial”, which means REMIF will not be
covering them; and upcoming trainings offered. He also provided an update regarding appointments of Executive
Officers for the League of California Cities.

LEGISLATIVE REPORT: None

CITY MANAGER/CITY ATTORNEY REPORT: City manager Cayler informed the Council that the Mayor’s and
Councilmembers Association has requested that Councilmembers submit topics of interest regarding programs for
the upcoming year. Assistant City Manager/Community Development Director Kelley reported that Keith’s BBQ
was issued a Temporary Occupancy and opened yesterday.

COUNCIL DIRECTION ON FUTURE AGENDA ITEMS: None

ADJOURNMENT: Mayor Brigham adjourned the meeting at 9:05 p.m. to a regular meeting of the City Council and
Cloverdale Community Development Successor Agency, Tuesday, October 25, 2016, for Closed Session at 5:30
p.m. (at the City Hall Conference Room 124 N. Cloverdale Blvd., Cloverdale, CA 95425) and Public Business Session
at 6:30 p.m. (at the Cloverdale Performing Arts Center 209 N. Cloverdale Blvd., Cloverdale, CA 95425).
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City Council
Agenda Item Summary

Agenda Item:
Meeting Date:

2
10/25/16

Agenda Section

Consent

Staff Contact

Stephen Cramer, Police Chief

Agenda Item Title

Requesting that Council award the contract for the purchase of one police vehicle to the Ford Store of
San Leandro and authorizing the City Manager, or his designee, to purchase one 2017 Ford Explorer
Police Interceptor Utility Model police vehicle, and associated necessary equipment, in an amount not
to exceed sixty thousand dollars ($60,000), using funds from the Public Safety Impact Fee Fund.

Summary

Prior to 2015, the Finance, Administration, and Police Sub-Committee previously approved the
purchase of Chevy Tahoes for purposes of police patrol. In our previous efforts to find a bid for
the Chevy Tahoe, the department learned that there were no current bids available, and that most
agencies are transitioning to the Ford Police Interceptor.

On September 13, 2016, City Council authorized the purchase of a 2017 Ford Explorer Police
Interceptor Utility Model police vehicle. Currently, the Cloverdale Police Department has fourteen
(14) vehicles in service, including one (1) patrol vehicle dedicated as a K9 service vehicle. Of
those, five (5) vehicles are in critical need of replacement due to excessive mileage and expensive
repairs.

Several of our current patrol vehicles have accumulated in excess of 90,000-100,000 miles. In
addition, these vehicles have experienced significant mechanical problems and wear & tear over
the past two years. Two vehicles in particular, both 2003 Ford Crown Victorias, have in excess of
116,487 & 103,300 miles respectively and are in dire need of replacement. In addition, with the
addition of our tenth police officer, we are in need of adding an additional patrol vehicle to our
fleet. The purchase of one new Ford Explorer will supplement and upgrade our fleet of marked
patrol vehicles, allow for more pro-active visibility, increase officer safety, and alleviate budgetary
impacts due to vehicle maintenance.

Our department last purchased a new Ford Explorer Police Interceptor patrol vehicle in 2015.
Recently, City Council authorized the purchase of a 2017 Ford Explorer Interceptor Utility Model
police vehicle, however, that vehicle and associated equipment are currently in the assembly
process and will not be ready for daily use until January of 2017. The department sought
competitive bids from qualified vendors. The County of Sonoma uses the Alameda County patrol
car bid through the Ford Store of San Leandro. The Ford Store of San Leandro had the lowest
quote at $31,741.16. (Refer to attached quote #1). The 2017 Ford Explorer Police Interceptor
Utility Model police vehicle comes equipped with complete wiring and transmission upgrades.

Currently, we contract with the County of Sonoma’s Fleet Operations for installation of patrol
vehicle equipment and parts. The County quoted our agency $18,155.62 as the cost estimate for
essential equipment and parts installation, including labor. (Refer to attached quote #2).
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In searching for open bids, we found that the following Sonoma County police agencies purchase
and maintain their vehicles through the County of Sonoma’s Fleet Operations Division: City of
Healdsburg, City of Windsor, City of Sebastopol, City of Sonoma, City of Cotati, and Santa Rosa
Junior College, to name a few. Further analysis revealed that the County always receives a lower
bid than the State bid for these vehicles, and the County’s maintenance division has a quick
turnaround, as well as reduced service fees. The County’s Fleet Operations Division is positioned
well to provide Pursuit Vehicle Build-Ups that will meet the needs of the Sonoma County Law
Enforcement Agencies. The Division is a Zero-Net-Cost government business entity and as such,
costs are controlled for all of the Division’s internal and external customers.

The Fleet Operations Division is a specialist in providing emergency response vehicle set up,
repair, and maintenance services. The Division has been performing Pursuit Vehicle Build Up
work for more than twenty-five years and the work accounts for approximately 20-25% of the
Division’s annual work load.

The effort that the Fleet Operations Division exerts in meeting the needs of its customers is evident
in its most recent ranking of one of the 100 Best Fleets in North America in June of 2013. The
Division ranked 14th out of all of the government fleets that applied for the award and out of an
estimated total of 38,000 government fleets in North America. The team effort and drive to be one
of the best Fleet Operations in North America also ensures that the Division’s customers are
receiving the best service and highest quality of work at a reasonable cost.

Assembly Line Processing of Set-Up Work:

They utilize a system of 6 individual task stations in an assembly line process that results in
consistency and a high level of quality work. They rotate their technicians once or twice a year
between the different work stations to ensure that each technician is competent throughout the
entire set-up process. The organization of the work flow in this manner prevents mistakes being
made due to monotony and also ensures that each technician can set up a Patrol car from start to
finish and maintain the same level of quality work. Each vehicle is set up just like the previous
vehicle which aids in the ability to diagnose problems and repair vehicles efficiently.

Volume Parts Pricing:

Late in 2010, the County entered into a contract for all of their parts needs to be managed and
supplied through a single source vendor. The contract resulted in a reduction in the cost of parts
and expanded the number resources available to further control costs. They were also able to take
advantage of better pricing for emergency vehicle set-up equipment by having the contract vendor
establish wholesale pricing accounts with the vendors they were purchasing parts from and pass the
savings onto the County. The savings experienced by the County are passed on to each of their
customers because they operate under a Zero-Net-Cost business model. Historically, the County
has had challenges with local General Motors and Chrysler Dealerships responding to vehicle
procurement bids and providing support for their products. And, Ford has had a better Fleet
pricing program for their patrol vehicles as compared to other manufactures which lowers the asset
acquisition costs. An estimate to purchase and set up one black and white 2017 Ford Explorer
Police Interceptor police vehicle ranged from $55,000 to $60,000, depending on equipment needed.
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In speaking with officers from the County and Cities of Sebastopol and Healdsburg, they all prefer
the Ford Interceptor and find it to be easier on brakes, good maneuverability, reliable, a lot of leg
room for prisoners and passengers, and less downtime for maintenance.

Public Safety Impact Fees Fund:

Currently, the City of Cloverdale has $458,132.16 in its Public Safety Impact Fee Fund.

On Thursday, 10/13/16, staff presented this issue to the Finance, Administration, Police Sub-
Committee.

Options

(1) Adopt the attached Resolution awarding the contract for the purchase of one police vehicle to the
Ford Store of San Leandro and authorizing the City Manager, or his designee, to purchase one 2017
Ford Explorer Police Interceptor Utility Model police vehicle, and associated necessary equipment, in
an amount not to exceed sixty thousand dollars ($60,000), using funds from Public Safety Impact Fee
Fund; or

(2) Reject the attached Resolution and decline to authorize the City Manager, or his designee, to
purchase one 2017 Ford Explorer Police Interceptor Utility Model police vehicle using Police Impact
Fees, and associated necessary equipment.

Budget/Financial Impact

Total cost of the requested vehicle not to exceed $60,000. Staff time to arrange for the purchase and
equipment installation.

Subcommittee Recommendation

This agenda item was presented to the Finance, Administration, and Police Sub-Committee on October
13, 2016, which recommended the purchase of a new patrol vehicle.
Recommended Council Action

The Cloverdale Police Department and the City Manager recommend that the Cloverdale City Council
adopt Resolution No. 081-2016, which would award the contract for the purchase of one police vehicle
to the Ford Store of San Leandro and authorize the City Manager, or his designee, to purchase one 2017
Ford Explorer Police Interceptor Utility Model police vehicle, and associated necessary equipment, in
an amount not to exceed sixty thousand dollars ($60,000), using funds from the Public Safety Impact
Fee Fund.

Attachments:

1. Quote #1 from The Ford Store (2017 Ford Explorer Police Interceptor Utility Model police
vehicle

2. Quote #2 from Sonoma County Fleet Operations (equipment)
3. Appendix “A” – additional essential equipment costs
4. Resolution No. 081-2016

2720893.1
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CITY OF CLOVERDALE

CITY COUNCIL

RESOLUTION NO. 081-2016

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF CLOVERDALE

AWARDING A CONTRACT FOR PURCHASE OF A SECOND POLICE VEHICLE

TO THE FORD STORE OF SAN LEANDRO AND AUTHORIZING THE CITY

MANAGER, OR HIS DESIGNEE, TO PURCHASE ONE 2017 FORD EXPLORER

POLICE INTERCEPTOR UTILITY MODEL POLICE VEHICLE, AND

ASSOCIATED NECESSARY EQUIPMENT, IN AN AMOUNT NOT TO EXCEED

SIXTY THOUSAND DOLLARS ($60,000), USING FUNDS FROM THE PUBLIC

SAFETY IMPACT FEES FUND

WHEREAS, the Cloverdale Police Department currently has fourteen (14) vehicles in service,

including one (1) patrol vehicle dedicated as a K9 service vehicle; and

WHEREAS, of the fourteen (14) vehicles, five (5) are in critical need of replacement due to

excessive mileage and expensive repairs due to age of the vehicles, with several vehicles having

accumulated in excess of 100,000 miles; and

WHEREAS, the purchase of a new vehicle will supplement and upgrade our fleet of marked

patrol vehicles, allow for more pro-active visibility, increase officer safety, and alleviate

budgetary impacts due to vehicle maintenance; and

WHEREAS, the Police Department sought competitive bids from qualified vendors; and

WHEREAS, the Ford Store of San Leandro was the lowest responsible bidder and had the

lowest quote at THIRTY ONE THOUSAND SEVEN HUNDRED FORTY ONE DOLLARS

AND 16/100 ($31,741.16); and

WHEREAS, the City currently contracts with the County of Sonoma’s Fleet Operations for

installation of patrol vehicle equipment and parts and it is estimated that the cost estimate for

essential equipment and parts installation, including labor, is estimated at EIGHTEEN

THOUSAND ONE HUNDRED FIFTY FIVE THOUSAND DOLLARS AND 62/100

($18,155.62); and
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NOW THEREFORE, THE CITY COUNCIL OF THE CITY OF CLOVERDALE FINDS

AND RESOLVES AS FOLLOWS:

1. The foregoing recitals are true and correct.

2. The Contract for the purchase of one 2017 Ford Explorer Police Interceptor Utility

Model Police Vehicle, shall be awarded to the Ford Store of San Leandro.

3. The City Manager, or his designee, is authorized to purchase one 2017 Ford

Explorer Police Interceptor Utility Model Police Vehicle, and associated necessary

equipment, in an amount not to exceed sixty thousand dollars ($60,000) using funds

from the Public Safety Impact Fee Fund.

It is hereby certified that the foregoing Resolution No. 081-2016, was duly introduced and duly

adopted by the City Council of the City of Cloverdale at its regular meeting held on the 25th day

of October, 2016 by the following roll call vote: ( - )

AYES

NOES:

ABSENT:

ABSTAIN:

APPROVED: ATTESTED:

_______________________________ _____________________________
MaryAnn Brigham, Mayor Linda Moore, Deputy City Clerk

2720897.1
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City Council/Successor Agency
Agenda Item Summary

Agenda Item:
Meeting Date:

3
October 25, 2016

Agenda Section

Consent Calendar

Staff Contact

Paul Cayler, City Manager

Agenda Item Title

Resolution No. 082-2016, of the City Council Approving the Maximum Allowable Solid Waste, Composting
and Recycling Rates under the Solid Waste Collection Franchise Agreement between the City and Redwood
Empire Disposal, Inc., and Repealing the Rate Schedule Adopted under Resolution No. 059-2015

Summary

Solid waste collection in Cloverdale is established by Chapter 8.12 of the Municipal Code, which was
reformed in 2011. In March 2011, the City of Cloverdale and Redwood Empire Disposal, Inc. (RED) entered
into a new solid waste and recycling collection franchise agreement for the exclusive right to perform
collection services in Cloverdale. The franchise agreement is a detailed contract which sets forth the types of
solid waste and recycling services. In return for the exclusive right to collect solid waste in Cloverdale, RED
pays the City a franchise fee. Per the Municipal Code and franchise agreement, the City Council approves the
maximum allowable rates that RED may charge by resolution. The last time that the City Council adjusted
the maximum allowable rates was in December 2014. Per Section 6.5 of the franchise agreement, RED may
submit an annual rate adjustment application for the effective date of September 1st. The provisions of the
annual rate adjustment specify a method based on the Refuse Rate Index (RRI) which looks to cost category
changes in labor, fuel, and vehicle maintenance. The franchise agreement permits that the City is
reimbursed for the review of the rate adjustment calculation. Therefore, the City Manager retained R3
Consulting Group, Inc. to conduct a review of RED’s RRI calculation. R3 Consulting Group is an independent
consultant that specializes in advising municipal government on solid waste issues. R3 Consulting Group
previously worked for the City of Cloverdale during the development of the franchise agreement, and they
conducted the RRI review for the past four years. Please find R3 Consulting Group’s letter report attached to
this agenda item, wherein it is found that RED’s rate adjustment calculation is properly done and consistent
with the City Municipal Code and franchise agreement.

There are two components in the rate calculations to consider for this year’s solid waste rate adjustment.

• The Collection Component impacts cost categories, such as labor, fuel, vehicle replacement and
maintenance. This Collection Component of the RRI is estimated to be a -4.33% decrease. Please
note that this component has decreased this year by -3.67%. The greatest decrease in the cost
categories in the past year is fuel, which has decreased by -5.19%

• The Disposal Component impacts the tipping fee cost category, and current rates include for this
adjustment already include a landfill tipping fee increase from $126.45 to $127.95 per ton that was
effective April 1, 2016.

• The Compostable Materials Processing Fee Component reflects a green waste tipping fee decrease
from $77.10 to $76.16 per ton that was effective October 1, 2016.

• The Franchise Fee Component is unchanged, and equals 11% of the total customer rate.

The customer rates proposed by RED effective October 1, 2015 result in the following percentage increases
over current rates due to the components listed above:

• Residential Carts – Decreases of between -2.48% and -3.14% (depending on size). The total monthly
adjustments range from -$0.40 to -$1.34 per month.
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• Commercial Carts – Decreases of between -2.56% and -3.32% (depending on size).

• Commercial Bins – Decreases of between -0.21% and 1.9% (depending on size and collection
frequency).

• Commercial Debris Boxes – Decreases of between 1.42% and 4.30% (depending on size and material
type).

• Bulky Items Handling – Increases of between 0.16% and 0.67% (depending on material type).

Options

The primary options are: 1) Adopt the proposed resolution, approving the annual rate adjustment; or 2)
Refer the proposed resolution for more study and return the matter to the City Council meeting.

Budget/Financial Impact

There is no immediate impact on City finances due to the rate adjustment. Cloverdale residential and
commercial customer will be modestly impacted by this savings depending on the size and frequency of solid
waste collection.

Subcommittee Recommendation

On October 13, 2015, the Finance, Administration and Police Subcommittee reviewed the RED rate
adjustments. The subcommittee recommended that the rate adjustment resolution be placed on the City
Council’s Consent Calendar for adoption at the October 25, 2015, Regular Meeting.

Recommended Council Action

The City Manager recommends that the City Council approve the proposed resolution for the following
reasons: 1) The requested annual rate adjustment is consistent with the franchise agreement; 2) The RRI
calculations have been reviewed by a qualified consultant and have been found to be accurate; and 3) On
average, the adjusted rates are going down by -4.33%.

Attachments:

1. Proposed Resolution No. 082-2016, with Exhibit A.
2. Letter Report from R3 Consulting dated October 5, 2016.

cc:
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CITY OF CLOVERDALE
CITY COUNCIL

RESOLUTION NO. 082-2016

RESOLUTION OF THE CITY COUNCIL OF THE CITY OF CLOVERDALE
APPROVING MAXIMUM ALLOWABLE SOLID WASTE, COMPOSTING AND RECYCLING RATES AND

REPEALING RATE SCHEDULES ADOPTED UNDER RESOLUTION NO. 059-2015

WHEREAS, on February 23, 2011, the City Council adopted Ordinance No. 677-2011 repealing Cloverdale
Municipal Code Chapter 8.12, and adding a new Chapter 8.12, entitled, “Collection, Disposal and
Processing of Solid Waste Recyclables and Compostable Materials and Related Activities” to the
Cloverdale Municipal Code; and

WHEREAS, on March 23, 2011, the City Council approved Resolution No. 021-2011 adopting a new
franchise agreement with Redwood Empire Disposal Inc. (RED) that, among other things, established a
new franchise term provided for amendment of franchise rates, and provided for new services to be
provided by RED to the City and to its residents; and

WHEREAS, on December 10, 2014 the City Council approved Resolution No. 080-2014 which authorized
adjusted maximum allowable rates for consideration of an increased franchise fee; and

WHEREAS, Section 6.5 of the franchise agreement sets forth provisions for an annual rate adjustment
effective each September 1 using the Refuse Rate Index (RRI) and changes in the disposal and
compostable fees; and

WHEREAS, RED submitted an annual rate adjustment application per the provisions of Section 6.5 of the
franchise agreement; and

WHEREAS, Section 6.5 of the franchise agreement further sets forth that the City, or designee, may
review the cost data for reasonableness, and that the City’s cost to perform the review shall be
reimbursed by RED; and

WHEREAS, the City retained the R3 Consulting Group, a qualified independent consultant specializing in
solid waste rate review, to conduct a review of RED’s RRI calculations; and

WHEREAS, R3 Consulting Group completed their review of RED’s annual rate adjustment application and
found the RRI calculations set forth therein to be accurate and calculated in accordance with the terms
of the franchise agreement; and

WHEREAS, Section 8.12.090 (Rates) of the Cloverdale Municipal Code sets forth: “The city council may
by resolution from time to time amend the maximum rates that contractors may impose for the
collection, disposal, and processing of solid waste, recyclable materials and compostable materials and
related services within the city.”; and

WHEREAS, The proposed annual rate adjustment is consistent with the franchise agreement and
municipal code, said RRI calculations have been reviewed for accuracy by a qualified consultant, and
further routine annual rate adjustments according to an incremental index increase are prudent public
policy in order that the rate structure remains competitive over the franchise agreement term thereby
preventing large rate adjustments which cause customer dissatisfaction.
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NOW, THEREFORE, BE IT RESOLVED by the City Council of the City of Cloverdale as follows:

1. The above recitals are true and correct and are hereby incorporated into this resolution
as findings of the Cloverdale City Council.

2. The City Council of the City of Cloverdale approves the maximum allowable rate
schedule shown in Exhibit A attached hereto, to be effective October 1, 2016.

3. Resolution No. 080-2015 is hereby repealed.

It is hereby certified that the foregoing Resolution No. 082-2016 was duly introduced and duly adopted
by the City Council of the City of Cloverdale at its regular meeting held on October 25, 2016, by the
following vote:

AYES:
NOES:
ABSENT:
ABSTAIN:
APPROVED: ATTESTED:

_____________________________ _____________________________
Mary Ann Brigham, Mayor Linda Moore, Deputy City Clerk

PAGE 26



Exhibit A  Page 1 of 3

A.  RESIDENTIAL SCHEDULE
Cans (weekly collection)

1-20 GAL $15.72
1-32 GAL $21.33
1-64 GAL $33.26
1-96 GAL $43.46

Road Charge (private road) $6.28
Extra Pick-up $9.90

Carry charge per cart (walk in service) $1.74
Low Income Discount Cans/Carts (weekly collection)

1-32 GAL $19.43
1-64 GAL $30.17
1-96 GAL $39.45

Extra Pick-up $5.64
Carry charge per cart (walk in service) $1.57

B. COMMERCIAL SCHEDULE
1.5 Cubic Yd Bin

1 x week $169.61
2 x week $299.40
3 x week $426.91

Extra Pick-up $59.28
2 Cubic Yd Bin

1 x week $213.29
2 x week $376.15
3 x week $539.37

Extra Pick-up $73.52
3 Cubic Yd Bin

1 x week $270.48
2 x week $492.00

Extra Pick-up $91.34
4 Cubic Yd Bin

1 x week $324.35
2 x week $583.28
3 x week $835.69

Extra Pick-up $106.91
6 Cubic Yd Bin

1 x week $471.76
2 x week $787.38

Extra Pick-up $148.58
Carts

1 - 35 Gal Cart 1xw $28.52
1 - 64 Gal Cart 1xw $55.54
1 - 96 Gal Cart 1xw $82.38

Extra Pick-up $13.06
Commercial Solid Waste Compactor Special Services

Backyard Charge $28.30
Sideyard for Fee Service $28.30

Key Charges (1) $11.34
Enclosure Charges (2) $28.30

Gate Service Charges (3) $11.34
Long Walk Charge (4) $28.30

Commercial Overage per Cubic Yard $50.97
4 yd Cleanup Bin (3 days) $200.90

Contaminated Recycle, yard waste or food scrap:
Cart $20.25

Bin (plus $84.20 per yard) $20.25
Cleaning Fee for food scrap Bin/Cart in excess of 1 per year $50.60

Replacement Cart after 1/year $78.92
Replacement Bin after 1/year $133.56

Same day return trip for Bin/Cart blocked or not at curb $16.70

Exhibit A
City of Cloverdale

Customer Rates Effective October 1, 2016

Rate Category Customer Rates Effective
October 1, 2016
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Exhibit A  Page 2 of 3

Exhibit A
City of Cloverdale

Customer Rates Effective October 1, 2016

Rate Category Customer Rates Effective
October 1, 2016

Fee to reinstate account closed for nonpayment $25.28
Add'l Recycle or Yard Waste Cart (after 2) $16.70

Commercial Solid Waste Debris Box Service:
20 yard or less $423.67

30 yard & 40 yard $451.98
Disposal per ton over 2 tons $143.76

C&D Debris Box containing >10% recyclables (2 tons charged when 
delivered; excess billed)

20 yard or less $423.67
30 yard & 40 yard $451.98

Wood (disposal billed separately @ $33.37 per ton based on tag)
20 yard or less $117.78

30 yard & 40 yard $129.99
Brush (disposal billed separately @ $40.64 per ton based on tag)

20 yard or less $117.78
30 yard & 40 yard $129.99

Recycling
20 yard or less $129.99

30 yard & 40 yard $129.99
Concrete - half-full box allowed (disposal billed separately @ $5.62 per ton 

based on tag)
20 yard or less $129.99

Dirt - half-full box allowed (disposal billed separately @ $22.47 per ton 
based on tag)

20 yard or less $259.99
Compactor Solid Waste Compactors

3 yard once/week $525.74
3 yard twice/week $1,051.40

3 yard three times/week $1,576.16
Other sized compactors (disposal billed separately @ $128.09 per tag)

20 yard or less compactor $226.44
25 yard compactor $283.04
30 yard compactor $339.65

C.  BULKY ITEMS
Furniture

Twin Bed $69.69
Double/ Full Bed $69.69

Queen Bed $69.69
King Bed $69.69

Bed Frame $51.88
Couch (under 6 feet) $51.88

Upholstered Chairs $51.88
Wooden Chairs $51.88
Dinette Tables $51.88

Household Items
Rug (9' X 12') $51.88

Vacuum $51.88
Appliances

Water Heater - up to 100 gallon $51.88
Oven $57.81

Oven (stove top) $57.81
Oven (stove unit) $57.81

Microwave $51.88
Garbage Compactor $51.88

Refrigerator $66.87
Freezer $69.69

Air Conditioner $69.69
Washing Machine $57.81

Dryer $57.81
Building Materials

Household Doors $51.88
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Exhibit A  Page 3 of 3

Exhibit A
City of Cloverdale

Customer Rates Effective October 1, 2016

Rate Category Customer Rates Effective
October 1, 2016

Sink $51.88
Toilets $51.88

Windows (less than 3' X 4') $51.88
Windows (larger than 3' X 4') $72.99

Yard & Garden
Gas Mower (must be drained of gas and oil) $51.88

BBQ $51.88
Ping Pong Table $51.88

Exercise Bike $51.88
Swing Sets $51.88

Bike $51.88
Electronics
Computer Monitor or Computer Tower/CPU $51.88

Television $51.88
Large Screen Television $61.83

Console Television $61.83
Stereo Equipment $51.83

VCR/Home Entertainment $51.83
Printer/Fax $51.83

Copier (table top) $51.83
Copier (small stand alone) $128.80

Oversize office equipment + disposal costs $35.39
Car Parts

Engine Block (must be completely drained of fluid) $51.88
Car Seat $51.88

Bumper/Grill, etc. $51.88
Passenger Vehicle Tire $51.88

Truck or Tractor Tire – special pricing applies $0.00
-Additional Items

Items under 60 pounds $51.88
Items over 60 pounds + disposal cost $50.60

Items requiring special handling/disposal + disposal cost $50.60

PAGE 29



 1512	Eureka	Road,	Suite	220	
Roseville,	CA	95661	
Tel:	916-782-7821	
Fax:	916-782-7824	

www.r3cgi.com	

 

R3	 Consulting	 Group	 (R3)	 was	 engaged	 by	 the	 City	 of	 Cloverdale	 (City)	 to	 review	 Redwood	
Empire	Disposal,	 Inc.	 (Redwood)	 request	 rate	adjustment	 for	 rates	effective	October	1,	2016,	
2016.	

This	 memorandum	 presents	 the	 findings	 of	 our	 review	 of	 Redwood’s	 rate	 adjustment.	
Attachment	A	contains	a	comparison	of:	

§ Current	customer	rates	(which	include	the	landfill	fee	of	$127.95	per	ton	adopted	by	the	
Sonoma	County	Waste	Management	Agency	effective	April	1,	2016),	

§ Proposed	customer	rates	effective	October	1,	2016,	and	
§ R3’s	corrections	of	Redwood’s	proposed	customer	rates.	

Summary	Findings	
§ Redwood’s	rate	adjustment	application	was	submitted	in	partial	non-conformance	with	

the	 terms	 and	 conditions	 of	 the	 franchise	 agreement.	 Specifically,	 R3	 identified	 one	
error	 in	Redwood’s	calculation	of	 the	RRI	adjustment	to	the	Collection	Component,	as	
follows:	

o Collection	Component:	Redwood’s	annual	rate	adjustment	application	included	
a	0.00%	change	in	the	collection	component	of	the	customer	rates.	However,	R3	
calculated	a	4.30%	decrease	is	required	based	on	the	five	approved	price	indices	
published	by	the	U.S.	Bureau	of	Labor	Statistics	(BLS).	

§ We	 identified	 no	 other	 errors	 in	 Redwood’s	 calculation	 methodology.	 Specifically,	
Redwood’s	 requested	 annual	 rate	 increase	 includes	 the	 following	 adjustments	 to	 the	
individual	customer	rate	components:	

o Disposal	 Component:	 No	 increase,	 due	 to	 no	 change	 in	 the	 current	 landfill	
tipping	fee	of	$127.95	per	ton);	and	

o Compostable	Materials	 Processing	 Fee	 Component:	 1.22%	decrease,	 due	 to	 a	
decrease	in	the	green	waste	tipping	fee	from	$77.10	to	$76.16	per	ton.	

§ This	 decreased	 green	waste	 tipping	 fee	 is	 applied	 as	 a	 pass-through	 to	

To:	 Mr.	Paul	Cayler,	City	Manager	

From:	 Richard	Tagore-Erwin,	Mekdem	Wright	

Date:	 October	5,	2016	

Subject:		 Redwood	Empire	Disposal	Annual	Rate	Adjustment	Request	

Attachment:		 Attachment	A	–Proposed	Rates	Effective	October	1,	2016	
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customer	rates.	

§ The	 corrected	 customer	 rate	 adjustments	 calculated	 by	 R3	 effective	 October	 1,	 2016	
result	in	the	following	percentage	adjustments	over	current	rates:	

o Residential	Carts	–	Total	decreases	of	between	2.72%	and	4.40%	(i.e.,	monthly	
decreases	of	between	$0.08	and	$1.37	depending	on	size);	

o Commercial	Carts	–	Total	decreases	of	between	2.66%	and	2.78%	(i.e.,	monthly	
decreases	of	between	$0.78	and	$2.36	depending	on	size);	

o Commercial	Bins	–	Total	decreases	of	between	0.21%	and	1.91%	(i.e.,	monthly	
decreases	 of	 between	 $1.69	 and	 $7.33	 depending	 on	 size	 and	 collection	
frequency);	

o Commercial	Debris	Boxes	–	Total	decreases	of	between	1.42%	and	4.30%	(i.e.,	
decreases	of	between	$5.29	and	$11.67	depending	on	 size	and	material	 type);	
and	

o Bulky	 Items	 Handling	 –	 Total	 decreases	 of	 between	 1.03%	 and	 4.33%	 (i.e.,	
decreases	of	between	$1.34	and	$2.67	depending	on	material	type).	

Refuse	Rate	Index	Adjustments	
The	rate	application	has	four	separate	components	that	comprise	the	total	customer	rates.	The	
proposed	adjustments	to	these	components	are	summarized	below.	

R3	 identified	 one	 error	 in	 Redwood’s	 calculation	 of	 the	 RRI	 adjustment	 to	 the	 Collection	
Component,	detailed	below.	

Disposal	Component	
§ Redwood’s	current	customer	rates	that	are	used	as	the	basis	for	this	2016	annual	rate	

adjustment	have	already	included	the	previous	landfill	tipping	fee	increase	from	$126.45	
to	$127.95	per	ton	effective	April	1,	2016.	Therefore,	no	additional	increase	is	necessary	
as	part	of	this	2016	annual	rate	adjustment.	

Compostable	Materials	Processing	Fee	Component	
§ Green	waste	tipping	fees	decreased	from	$77.10	to	$76.16	per	ton	effective	October	1,	

2016.	 This	 represents	 a	 decrease	 of	 1.22%	 over	 the	 current	 Compostable	 Materials	
Processing	Fee	Component.	

Franchise	Fee	Component	
§ This	component	is	adjusted	so	as	to	always	equal	11.00%	of	the	total	customer	rate.	

Collection	Component	
§ The	 franchise	agreement	 specifies	 that	 the	Collection	Component	of	 the	 total	 rate	be	
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calculated	 using	 changes	 in	 five	 price	 indices	 produced	 by	 the	 U.S.	 Bureau	 of	 Labor	
Statistics	 (BLS).	 Changes	 in	 these	 indices	 are	 applied	 to	 Redwood’s	 collection	 cost	
categories	as	specified	in	the	franchise	agreement.	This	is	shown	in	Table	1	below.	

§ Redwood’s	rate	application	used	the	incorrect	methodology	in	its	Collection	Component	
calculations.	 Specifically,	 Redwood’s	 requested	 annual	 rate	 increase	 included	 a	 0.00%	
change	 in	 the	 collection	 component	 of	 the	 customer	 rates.	 However,	 R3	 calculated	 a	
4.30%	decrease	 is	 required	based	on	 the	 five	approved	price	 indices	published	by	 the	
U.S.	Bureau	of	Labor	Statistics	(BLS).	

Table	1	
Collection	Component	Calculations	

Cost	Category	 Redwood	
Collection	Cost	

%	Weight	of	
Total	Cost	

%	Change	in	
BLS	Index	

Weighted	%	
Change	

Labor	 $284,884	 23.72%	 2.03%	 0.48%	

Fuel	 $157,901	 13.15%	 -39.45%	 -5.19%	

Vehicle	Replacement1	 $270,649	 22.53%	 0.78%	 0.18%	

Vehicle	Maintenance	 $82,697	 6.89%	 2.76%	 0.19%	

All	Other	 $404,920	 33.71%	 0.12%	 0.04%	

TOTAL	 $1,201,051	 	 -4.30%	

Recommendations	
The	City	should	adopt	the	revised	customer	rates	that	results	in	a	small	decrease.		

Customer	Rate	Sheets	
Attachment	A	contains	a	comparison	of:	

§ Current	customer	rates	(which	include	the	landfill	fee	of	$127.95	per	ton	adopted	by	the	
Sonoma	County	Waste	Management	Agency	effective	April	1,	2016),	and	

§ R3’s	corrections	of	Redwood’s	proposed	customer	rates	to	be	used	for	customer	rates	
effective	October	1,	2016.	

                                                

1 The franchise agreement specifies an index for Vehicle Replacement (Series ID: PCU3362113362111) 
that is no longer being published. An updated index (Series ID: WPU141301) has been used as a 
replacement in the past for the 2013, 2014, and 2015 rate adjustments, and Redwood has also used this 
updated index for the 2016 rate adjustment. 
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City Council/Successor Agency
Agenda Item Summary

Agenda Item:
Meeting Date:

4
October 25, 2016

Agenda Section

Consent

Staff Contact

Joanne Cavallari, Finance Manager

Agenda Item Title

Review of recent UUT Administrative & Interpretation Rulings

Summary

At the November 2014 election, the voters of the City of Cloverdale approved a 3% Utility Users Tax. The City
contracted with MuniServices for consulting services to assist us with the implementation of the tax. In January
of 2015 notices were sent to over 400 utility service providers advising them that they were required to begin
collecting and remitting the tax to the City no later than May of 2015.

The UUT ordinance allows the Tax Administrator (Finance Manager) to issue “administrative rulings” from time
to time to provide guidance to the tax collecting utilities of their responsibility to collect the City’s UUT. We
have been advised by MuniServices to amend our Administrative Ruling #1 that was issued at the time the tax
was approved, and to add new rulings #3 and #4. The rulings are provided to the Council for informational
purposes.

Administrative Ruling and Interpretation #1
Section A of Administrative Ruling #1 provides guidance on determining the sourcing of charges for the use of
private communication services.

Section B interprets the term “prepaid telecommunication services” to include prepaid mobile telephony
services, which is subject to the tax.

Administrative Ruling and Interpretation #3
This Ruling clarifies which bundled services are subject to, or exempt from, the UUT.

Administrative Ruling and Interpretation #4
The City’s voter-approved Utility Users Tax (UUT) applies to “video programming” regardless of the technology
used to deliver such programming. Traditionally, “video services” only involved cable TV. However, during the
last decade or so, “video programming” similar to those programs provided by cable have been provided by a
variety of companies using new technologies, including over satellite and broadband. Under federal law,
“satellite TV” is exempted from local taxes.

Two of the largest telecom providers, Verizon and AT&T began offering cable-like services over their broadband
networks (FIOS TV and U-verse). These two companies were successful in getting state legislation that provided
for state video franchises in lieu of a local franchise (THE DIGITAL INFRASTRUCTURE AND VIDEO COMPETITION
ACT OF 2006 – PUC Sec. 440 et seq).

More recently, a variety of companies are now offering similar video services over the internet, called “over the
top TV” or OTT.

When the City sought voter approval of a Utility User Tax ordinance in 2014, the ballot measure specifically
indicated that new definitions of taxable services would be technology-neutral so that users of such utility
services would be treated the same, regardless of technology.

PAGE 33



2

During the past several months, numerous UUT cities with similar UUT ordinances that apply to “video services,
including video programming” have discussed the need to issue an administrative ruling to providers of OTT
“video programming services” (e.g., Hulu, Netflix, Sling TV, Fullscreen Media), and on advice of MuniServices
(the City’s UUT consultant).

Administrative Ruling #4 was issued to assure that all “video programming” is treated the same, regardless of
technology or service supplier. See definition of “video programming” below. The ruling interprets the existing
language of the City’s UUT ordinance, and applies it to OTT effective January 1, 2017.

"Video programming" means those programming services commonly provided to subscribers by a "video service
supplier" including but not limited to basic services, premium services, audio services, video games, pay-per-view
services, video on demand, origination programming, or any other similar services, regardless of the content of
such video programming, or the technology used to deliver such services, and regardless of the manner or basis
on which such services are calculated or billed.”

On September 29, 2016 the City Manager and Finance Manager participated in a conference call with
MuniServices’ legal advisor, Don Maynor, and representatives from about 20 other cities. The topic of
discussion was the application of Utility Users Tax to video streaming services. It is anticipated that there will be
controversy about the application of the UUT to the video streaming services, and we will keep the Council
informed as this issue progresses. Presently the tax is set to be collected and remitted to the City effective
January 1, 2017. However, we are considering deferring that date to April 1, 2017 to assess how this application
of the tax will be received by the public.

Please feel to let us know of any questions you might have or receive.

Information about the City’s Utility Users Tax, including all administrative rulings, is located at www.uutinfo.org.

Options

Information purposes only.

Budget/Financial Impact

None.

Subcommittee Recommendation

The Admin, Finance, and Police Subcommittee reviewed the Administrative Rulings at the October 13th

meeting, and recommended that the rulings be provided to the full City Council for information purposes
only.

Recommended Council Action

None required. Informational purposes only.

Attachments:

1. Administrative Ruling #1
2. Administrative Ruling #3
3. Administrative Ruling #4

cc:
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City Council/Successor Agency
Agenda Item Summary

Agenda Item:
Meeting Date:

5
October 25, 2016

Agenda Section

Consent

Staff Contact

Rafael Miranda, Associate Planner

Agenda Item Title

Action to approve Resolution No. 083-2016, of the City Council of the City of Cloverdale authorizing the City
Manager to submit a letter to the Department of Alcoholic Beverage Control (ABC) stating that the Public
Convenience or Necessity will be served by the Departments issuance of a type 20 off-sale license for the
Grocery Outlet retail store located at 111 Treadway Drive.

Summary

On May 3, 2016 the Planning Commission approved a Design Review, Plot Plan and Planned Sign Program
Permit application to allow for the construction of a new Grocery Outlet retail store located at 111 Treadway
Drive. Presently, the project is under construction and Grocery Outlet recently applied for a type 20 alcohol
license from the Department of Alcoholic Beverage Control (ABC), to allow for the sale of beer and wine at the
store for consumption off the premises (off-sale beer and wine license). Grocery Outlet subsequently submitted
a request for a finding of Public Convenience or Necessity to the City of Cloverdale as required by the ABC
pursuant to § 23958.4 of the Business and Professions Code.

ABC administers the issuance of various types of licenses that allow for the manufacture and/or sale of alcoholic
beverages within the State of California. In cases where an overconcentration of such licenses exist within a
particular census tract, ABC may still issue a new license if the local governing body or its designated
subordinate officer or body determines that public convenience or necessity would be served by the issuance of
an ABC license.

For the purpose of off-sale retail license applications, the term “undue concentration” is defined by the ratio of
off-sale retail licenses to population in the census tract or census division in which the premises are located
exceeds the ratio of off-sale retail licenses to population in the county in which the premises are located. As
indicated on the attached Location Map/Census Tract Map, the City is divided into two census tracts including
Tract No. 1542.01 and Tract No. 1542.02. In Census Tract No. 1542.02, six (6) off-sale licenses is considered by
ABC to be an over concentration for the population of the tract. Currently, there are ten (10) existing off-sale
ABC licenses issued by ABC within this Census Tract.

Staff has determined that the sale of beer and wine for off-site consumption from a grocery store such as
Grocery Outlet is considered to be ancillary to the primary general retail use of the site. Furthermore, the use
and operation of the site as a general retail use will assist in the generation of additional sales and use tax
revenues to the City, as well as, assist in the creation and maintenance of additional jobs and economic
opportunities for the residents of the City. Therefore, it is in the opinion of staff that the public convenience or
necessity would be served by the proposed sale of beer and wine for off-premises consumption in conjunction
with the operation of the Grocery Outlet general retail store located at 111 Treadway Drive.

Options

1) Adopt Resolution No. 083-2016, determining that the public convenience or necessity would be served by
the issuance of an off-sale beer and wine license (type 20 alcoholic beverage control license) for the
premises located at 111 Treadway Drive.

2) Modify the proposed Draft Public Convenience or Necessity letter.
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3) Deny the application and require staff to return with a resolution denying the public convenience or
necessity letter request.

Budget/Financial Impact

The sale of beer and wine from the Grocery Outlet general retail store will assist in the generation of additional
sales tax revenues to City.

Subcommittee Recommendation:

None

Recommended Council Action:

Staff recommends adoption of Resolution No. 083-2016, authorizing the City Manager to submit a letter to the
Department of Alcoholic Beverage Control (ABC) stating that the Public Convenience or Necessity will be served
by the Departments issuance of a type 20 off-sale license for the Grocery Outlet retail store located at 111
Treadway Drive.

Attachments:

1. Grocery Outlet request for a finding of Public Convenience or Necessity date stamped received
September 28, 2016

2. Location Map/Census Tract Map.
3. Resolution No. 083-2016, authorizing the City Manager to submit a letter to the Department of

Alcoholic Beverage Control (ABC) stating that the Public Convenience or Necessity will be served by the
Departments issuance of a type 20 off-sale license for the Grocery Outlet general retail store located at
111 Treadway Drive

4. Draft Public Convenience or Necessity Letter

X:\Agenda Development\COUNCIL\2016 REPORTS\10.25.16\B. Consents\05- PCN -Groc Outlet\CC SR for Grocery Outlet PCN letter.docx
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10/19/2016

Grocery Outlet - Census Tract Map
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Attachment 2

Public Convenience or 
Necessity Request by 

Grocery Outlet
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CITY OF CLOVERDALE
CITY COUNCIL

RESOLUTION NO. 083-2016

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF CLOVERDALE FINDING AND DETERMINING THAT
THE PUBLIC CONVENIENCE OR NECESSITY WOULD BE SERVED BY THE ISSUANCE OF AN OFF-SALE BEER
AND WINE LICENSE (TYPE-20 ALCOHOLIC BEVERAGE CONTROL LICENSE) FOR THE PREMISES LOCATED

AT 111 TREADWAY DRIVE, CLOVERDALE CALIFORNIA
(GROCERY OUTLET APN 117-040-083)

WHEREAS, pursuant to applicable provisions of the Business and Professions Code of the State
of California, the Department of Alcoholic Beverage Control (hereinafter the “ABC”) is charged with the
responsibility of reviewing applications and issuance of licenses (“license”) for the sale and/or
manufacture of alcoholic beverages in the State of California; and

WHEREAS, Section 23958 of the Business and Professions Code provides that the ABC shall deny
an application for a license if issuance of that license would tend to create a law enforcement problem,
or if issuance would result in or add to an undue concentration of licenses, except as provided in Section
23958.4 of said Business and Professions Code; and

WHEREAS, Section 23958.4 of the Business and Professions Code provides that, notwithstanding
the limitations of Section 23958, the ABC shall issue a license if the applicant shows that public
convenience or necessity would be served by the issuance of such license; and

WHEREAS, pursuant to Section 23958.4 of the Business and Professions Code, the local
governing body in this case, the “City Council,” has the discretion to determine when public convenience
or necessity would be served by allowing an alcohol license in an area where there is an over
concentration of licenses or where there is high crime; and

WHEREAS, Cloverdale GOBDG LLC, DBA Grocery Outlet (“Applicant”) located at 111 Treadway
Drive has petitioned the ABC for Off-Sale Beer and Wine (Type 20) License to augment their primary
operations as a general retail grocery store; and

WHEREAS, Under state law Section 23790 of the Business and Professions Code, the ABC may
not issue a liquor license if it violates an existing local zoning ordinance; and

WHEREAS, the subject site is located in the Service Commercial (S-C) Zoning District on the City's
adopted Zoning Map and General Retail uses 1,501 square-feet and larger are an allowed use in the S-C
Zoning District subject to approval of a Plot Plan; and

WHEREAS, the ancillary sale of beer and wine at a general retail or grocery store is considered
to be an ancillary use to the primary General Retail use of the site; and

WHEREAS, on May 3, 2016, the Planning Commission adopted Resolution No. 08-2016
approving a Major Design Review, Plot Plan and Planned Sign Program Permit application to allow for
the construction of the new Grocery Outlet retail store at 111 Treadway Drive; and
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WHEREAS, the subject business is located in Census Tract 1542.02 with population such that the
ABC may permit up to six (6) off-sale licenses before an undue concentration of liquor licenses would
exist; and

WHEREAS, there are currently ten (10) off-sale liquor license in Census Tract 1542.02; and

WHEREAS, the request for Determination of Public Convenience or Necessity, hereinafter
(“project”) is exempt from California Environmental Quality Act (CEQA) review under §15061(b)(3) of
the CEQA Guidelines because a Determination of Public Convenience or Necessity will not with
reasonable certainty have any possible effect on the environment; and

WHEREAS, the City of Cloverdale has prepared a Letter of Public Convenience or Necessity
provided as EXHIBIT “A” attached hereto.

NOW, THEREFORE, the City Council of the City of Cloverdale resolves as follows:

SECTION 1. The foregoing Recitals are incorporated herein and made a part hereof.

SECTION 2. That the public convenience or necessity would be served by the proposed sale of
beer and wine for off-premises consumption in conjunction with the operation of a general retail
grocery store.

SECTION 3. The City Council does further find and determine that the use and operation of the
site as contemplated will assist in the generation of additional sales and use tax revenues to City, as well
as, assist in the creation and maintenance of additional jobs and economic opportunities for the
residents of the City.

SECTION 4. The City Council does hereby find and determine that adoption of this Resolution is
expressly predicated upon applicant’s successful compliance with the Major Design Review, Plot Plan
and Planned Sign Program Permit application (DR/PP/PSP 004-2016) including each and all of the
conditions set forth therein. Should any such conditions, or any part thereof, be declared invalid or
unenforceable by the final judgment of any court of competent jurisdiction, or should the applicant fail
to maintain compliance with the Major Design Review, Plot Plan and Planned Sign Program Permit
application, then this Resolution, and any approvals herein contained, shall be deemed null and void.

SECTION 5. Pursuant to §15061(b)(3) of the CEQA Guidelines, an activity is covered by the
general rule that CEQA only applies to projects that have the potential for causing a significant effect on
the environment. Where it can be seen with certainty that there is no possibility that the activity in
question may have a significant effect on the environment, the activity is not subject to CEQA review.
Making a Determination of Public Convenience or Necessity will not bring about any physical change to
the environment. Therefore, in light of the whole record, it can be seen with certainty that the project
has no potential to cause a significant effect on the environment. As such, the City finds that the project
is exempt from the provisions of CEQA pursuant to CEQA Guidelines Section 15061(b)(3) ("general rule
exemption").

SECTION 6. The request for Public Convenience or Necessity Determination is hereby approved.
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SECTION 7. The City Manager and his authorized designees are authorized to transmit Exhibit A
to the ABC and take any other necessary actions, sign any other documents or instruments, as may be
necessary, to implement, and affect this Resolution on behalf of the City.

It is hereby certified that the foregoing Resolution No. 083-2016, was duly introduced and duly adopted

by the City Council of the City of Cloverdale at its regular meeting held on October 25, 2016, by the

following roll call vote: (Ayes- ; Noes- ).

Ayes:

Noes:

Absent:

Abstain:

APPROVED: ATTESTED:

___________________________ ___________________________
Mary Ann Brigham, Mayor Linda Moore, Deputy City Clerk

Exhibit A - Public Convenience or Necessity Determination Letter

X:\Agenda Development\COUNCIL\2016 REPORTS\10.25.16\B. Consents\05- PCN -Groc Outlet\Attachment 3 - City Council Resolution 083-2016
- PCN for Grocery Outlet.docx
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P.O. Box 217 • 124 North Cloverdale Blvd. • Cloverdale, CA 95425-0217 • Telephone (707) 894-1701 

Attachment 4 

October 26, 2016 

Department of Alcoholic Beverage Control 
50 D Street, Rm. 130 
Santa Rosa, CA 95404 

Re: PCN Letter for Grocery Outlet – 111 Treadway Drive (APN 117-040-083) 

Dear ABC: 

On October 25, 2016 the City Council of the City of Cloverdale adopted a resolution authorizing 
me as the City Manager to submit this letter regarding the public convenience or necessity to be 
served to allow for a Type 20 off-sale beer and wine license for the Grocery Outlet retail store 
located at 111 Treadway Drive (APN 117-040-083) within the Service Commercial (S-C) Zoning 
District. 

The Type 20 off-sale beer and wine license represents a viable economic asset to the community 
which will contribute tax revenues to the local economy. The Grocery Outlet retail store is 
intended to be residential serving and provide the surrounding residential neighborhood with 
the convenience of a variety of groceries including food and beverages. Beer and wine sales are 
related to the functionality of this retail establishment and are allowed within the City of 
Cloverdale’s S-C zoning district.  

The proximity of the proposed licensed premises to sensitive land uses and the effect that 
existing and the proposed ABC license may have on such sensitive land uses has been considered. 
The subject property is located on Treadway Drive, across the street from the Furber Ranch Plaza 
shopping center and behind the Chevron gas station located at the corner of Treadway Drive and 
South Cloverdale Boulevard. The Seventh Day Adventist church is located more than 700 feet 
away on the other side of the Furber Ranch Plaza shopping center. The store will not have a 
significant impact on this sensitive land use or other land uses in the vicinity.    

For these reasons, the City Council of the City of Cloverdale supports the issuance of the Type 20 
off-sale license for beer and wine for the Grocery Outlet store located at 111 Treadway Drive in 
the City of Cloverdale. 

Sincerely 

Paul Cayler 
City Manager 

X:\Community Development\Applications\2016\DR PP PSP 004-2016 Grocery Outlet - 111 Treadway Dr\PCN Letter\PCN letter for Grocery 
Outlet - 111 Treadway Dr.docx 
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P.O. Box 217 • 124 North Cloverdale Blvd. • Cloverdale, CA 95425-0217 • Telephone (707) 894-2521 • FAX (707) 894-3451

(Rev. 07/12)

City Council/Successor Agency
Agenda Item Summary

Agenda Item:
Meeting Date:

6
October 25, 2016

Agenda Section

Consent

Staff Contact

Paul Cayler, City Manager

Agenda Item Title

Action on Resolution No. 085-2016, of the City Council of the City of Cloverdale Authorizing the City Manager
to Execute a Professional Services Agreement with C&S Companies for the Environmental Assessment to
Remove Obstructions at the Cloverdale Municipal Airport as Funded by Federal Aviation Administration (FAA)
Airport Improvement Grant

Summary

On August 23, 2016, the City Council authorized a grant agreement with the Federal Aviation Administration
to provide a 90 percent of the cost for preparation for the Cloverdale Municipal Airport’s environmental
assessment to further obstruction removal to comply with the National Environmental Policy Act (NEPA).
The total project reimbursement provided by the FAA grant is $137,169. The City’s grant match will be
$8,383, and the State of California should provide $6,858 through their aviation grant funding. The total
estimated project cost is $152,410 including a $3,000 administrative FAA reimbursement to the City of
Cloverdale, therefore the total contract amount with C&S Companies equals $149,410. The proposed grant
project consists of further work to remove obstructions that are located on and off the airport property with
some obstructions in close proximity to the Russian River. Several of the obstructions are located in the river
bank itself. The location of these obstructions necessitate increased scrutiny pertaining to removal methods,
and mitigation options that may include replanting and other restoration in the riverbank areas. The project
is recommended in the Airport Layout Plan (ALP) currently under FAA review. The preparation of an
Environmental Assessment (EA) for obstruction removal is required to assess potential impacts on cultural
resources, wetlands, and Federally listed threatened and endangered species. The EA must be in compliance
with the National Environmental Protection Act (NEPA). In 2014, C&S Companies were selected as the City’s
airport consultant through a Statement of Qualification process (SOQ).

Options

The primary options are: 1) Adopt the proposed resolution that authorizes the professional services
agreement for the environmental assessment to further obstruction removal at the airport; or 2) Reject the
proposed resolution.

Budget/Financial Impact

The total estimated project cost is $152,410 including a $3,000 administrative FAA reimbursement to the City
of Cloverdale, therefore the total contract amount with C&S Companies equals $149,410.

Subcommittee Recommendation

None.

Recommended Council Action

The City Manager recommends that the City Council adopt the resolution and authorize a professional
service agreement with C&S Companies for the environmental assessment to remove obstructions at the
Cloverdale Municipal Airport.

Attachments:

1) Proposed Resolution.
2) Proposed Professional Service Agreement.
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CITY OF CLOVERDALE
CITY COUNCIL

RESOLUTION NO. 085-2016

RESOLUTION OF THE CITY COUNCIL OF THE CITY OF CLOVERDALE
AUTHORIZING THE CITY MANAGER TO EXECUTE A PROFESSIONAL SERVICES AGREEMENT WITH C&S

COMPANIES FOR THE PREPARATION OF THE ENVIRONMENTAL ASSESSMENT FOR CLOVERDALE
MUNICIPAL AIRPORT OBSTRUCTION REMOVAL

WHEREAS, the City of Cloverdale and the Federal Aviation Administration are parties to the federal
Airport Improvement Program (AIP) grant number 3-06-0045-010-2016 for the preparation of the
environmental assessment for obstruction removal, and the FAA will grant fund $137,169 of the total
estimated project cost; and

WHEREAS, in 2014, the City conducted a consultant selection process and selected C&S Companies to
be the City’s airport consultant; and

WHEREAS, in 2016, the City negotiated the attached scope of services and fee with C&S Companies and
coordinated this effort with the Federal Aviation Administration (FAA) to ensure the project scope and
fee are consistent with the FAA’s expectations and requirements; and

WHEREAS, the total estimated project cost is $152,410 including a $3,000 administrative
reimbursement to the City of Cloverdale, therefore the total contract amount with C&S Companies
equals $149,410.

NOW, THEREFORE, BE IT RESOLVED by the City Council of the City of Cloverdale does hereby authorize
the City Manager to execute a professional services agreement with C&S Companies for the preparation
of the Environmental Assessment for Obstruction Removal Project for an amount not to exceed
$149,410.00.

It is hereby certified that the foregoing Resolution No. 085-2016 was duly introduced and duly adopted
by the City Council of the City of Cloverdale at its regular meeting held on October 25 12, 2016, by the
following vote:

AYES in favor of:
NOES:
ABSENT:
ABSTAIN:

APPROVED: ATTESTED:

_____________________________ _____________________________
Mary Ann Brigham, Mayor Linda Moore, Deputy City Clerk
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Professional Services Agreement between City of Cloverdale and C& S Engineers, Inc.
Page 1 of 10

CITY OF CLOVERDALE
PROFESSIONAL SERVICES AGREEMENT

AGREEMENT

This Agreement is made and entered into this _____ day of_____________________ ,
2016, by and between the City of Cloverdale, a California Municipal Corporation, 124
North Cloverdale Boulevard, Cloverdale, California, 95425, hereinafter referred to as
"City," and C&S Engineers, Inc., a New York Corporation authorized to do business in
California, hereinafter referred to as "Consultant."

RECITALS

WHEREAS, the legislative body of the City on October 25, 2016, by Resolution No. XXX-
2016 authorized execution of this Agreement on behalf of the City in accordance with
Chapter 3.08 of the City Municipal Code and/or other applicable law;

NOW, THEREFORE, City and Consultant, for the consideration hereinafter described,
mutually agree as follows:

1. DESCRIPTION OF SERVICES

The services to be performed under this Agreement (the “Services”) are as follows: study,
report and design services for the Taxiway Reconstruction Project. The Services are
further described in Consultant’s proposal (the “Proposal”), which is attached to and made
a part of this Agreement as Exhibit A.

2. TERM

The Agreement term will commence on the date of execution of this Agreement and expire
on August 31, 2018, unless the Agreement term is amended or the Agreement is
terminated in accordance with its terms.

3. PAYMENT TERMS AND NOT TO EXCEED AMOUNT

City agrees to pay Consultant for Services that are actually performed in accordance with
this Agreement. To be eligible for payment, Consultant invoices must be submitted not
more often than monthly to the City and list the Services performed and the amounts to be
paid according to the cost categories and prices in Exhibit A. In no event will the City’s
obligation to pay the Consultant under this Agreement exceed $149,410.00 (the “Not to
Exceed Amount”), unless this Agreement is first modified in accordance with its terms.
Where the Proposal provides for compensation on a lump sum basis, Consultant must
maintain adequate records to permit inspection and audit of Consultant's time and material
charges under this Agreement. Consultant will make such records available to
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Professional Services Agreement between City of Cloverdale and C& S Engineers, Inc.
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City during normal business hours upon reasonable notice. In accordance with California
Government Code section 8546.7, if the “Not to Exceed Amount” exceeds TEN
THOUSAND DOLLARS ($10,000.00), this Agreement and the Consultant’s books and
records related to this Agreement shall be subject to the examination and audit of the State
Auditor, at the request of City or as part of any audit of the City, for a period of three (3)
years after final payment under the Agreement.

4. TIME OF COMPLETION

Consultant must commence performance of the Services upon receipt of written direction
to proceed from City. Consultant shall devote such time to the performance of Services
pursuant to this Agreement as may be reasonably necessary to meet the standard of
performance provided in Section 7 below and to satisfy Consultant’s obligations
hereunder. Consultant will complete the Services in accordance with this Agreement by
August 31, 2018 (the “Time of Completion”). The Time of Completion may only be modified
by an amendment of the Agreement in accordance with its terms.

5. INDEPENDENT CONTRACTOR

Consultant and City agree that the Consultant will perform the Services as an independent
contractor and not as an employee or agent of the City. Persons employed or utilized by
Consultant in the performance of the Services will not be employees or agents of the City.
Consultant is solely responsible for the payment of employment taxes incurred under this
Agreement and any similar federal or state taxes.

6. SUBCONTRACTING

Consultant may subcontract portions of the Services upon the prior written approval of the
City. By signing this Agreement, the City approves any subconsultants set forth in Exhibit
A. The Consultant will be solely responsible for payment for such subcontract services.
No contractual relationship will exist between any such subcontractors of the Consultant
and the City.

7. STANDARD OF PERFORMANCE

A. Consultant will perform the Services in the manner and according to the
standards observed by a competent practitioner of the profession in which Consultant is
engaged in the geographical area in which Consultant practices its profession and will
prepare all work products required by this Agreement in the usual and customary
professional manner. Consultant will comply with federal, state and local laws applicable
to performance of the Services, including but not limited to, the California Building
Standards Code as in effect in the City, the Americans with Disabilities Act, any
environmental laws or regulations, air pollution control laws and regulations applicable to
Consultant and/or the Services, and any laws and regulations related to any copyright,
patent, trademark or other intellectual property right involved in performance of the
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services. Consultant’s Failure to comply with any law(s) or regulation(s) applicable to the
performance of the services hereunder shall constitute a material breach of this
agreement.

B. Consultant shall assign only competent personnel to perform Services
pursuant to this Agreement. In the event that City, in its sole discretion, at any time during
the term of this Agreement, desires the reassignment of any such persons, Consultant
shall, immediately upon receiving notice from City of such desire of City, reassign such
person or persons.

8. PREVAILING WAGES

This Agreement is subject to the requirements of the California Prevailing Wage Law,
California Labor Code Section 1720 et seq., and the Services as described in Exhibit A
will be performed in accordance with all applicable requirements of the California
prevailing Wage Law, including, but not limited to, all applicable requirements contained
in Exhibit B, which is attached to and made a part of this Agreement.

9. OTHER GOVERNMENTAL REGULATIONS

To the extent that the Services may be funded by or otherwise subject to the authority of
another governmental entity or entities, Consultant and any subcontractors shall comply
with all applicable rules and regulations of such other governmental entity or entities
including those contained in Exhibit B and incorporated by referenced herein.

10. USE OF RECYCLED PRODUCTS

Consultant shall endeavor to prepare and submit all reports, written studies, and other
printed material on recycled paper to the extent it is available at equal or less cost than
virgin paper.

11. INDEMNITY

To the maximum extent permitted by law, Consultant shall, at its own expense, indemnify,
defend with counsel acceptable to the City (which acceptance shall not be unreasonably
withheld), and hold harmless City and its officers, officials, employees, and
agents(“Indemnitees”) from and against any and all liability, loss, damage, claims, suits,
actions, arbitration proceedings, administrative proceedings, regulatory proceedings, civil
penalties and fines, expenses and costs (including, without limitation, claims expenses,
attorney's fees, and costs and fees of litigation) (collectively, “Liability”) of every nature,
whether actual, alleged or threatened, arising out of or in connection with the Services or
Consultant's failure to comply with any of the terms of this Agreement., regardless of any
fault or alleged fault of the Indemnitees. The foregoing obligation of Consultant shall not
apply when (1) an injury, loss of life, damage to property, or violation of law arises wholly
from the negligence or willful misconduct of the City or its officers, employees, or agents
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and (2) the actions of Consultant or its employees, subcontractor, or agents have contributed
in no part to the injury, loss of life, damage to property, or violation of law.

The Consultant's obligation to indemnify, defend and hold harmless under this provision
shall not be excused because of the Consultant's inability to evaluate Liability, or because
the Consultant evaluates Liability and determines that the Consultant is not or may not be
liable. The Consultant must respond within 30 calendar days to any tender for defense and
indemnity by the City, unless the time for responding has been extended by an authorized
representative of the City in writing. The Consultant waives any and all rights to express or
implied indemnity against the Indemnitees concerning any Liability of the Consultant arising
out of or in connection with the Services or Consultant's failure to comply with any of the
terms of this Agreement.

Notwithstanding the forgoing, to the extent this Agreement is a "construction contract" as
defined by California Civil Code section 2783, as may be amended from time to time,
Consultant's duty to indemnify under this provision shall not apply when to do so would be
prohibited by California Civil Code section 2782, as may be amended from time to time.

Notwithstanding the foregoing, to the extent that the Services include design professional
services subject to California Civil Code section 2782.8, as amended from time to time,
Consultant's duty to indemnify shall only be to the maximum extent permitted by Civil Code
section 2782.8.

In the event that Consultant or any employee, agent, or subcontractor of Consultant providing
Services under this Agreement is determined by a court of competent
jurisdiction or the California Public Employees Retirement System (PERS) to be eligible for
enrollment in PERS as an employee of City, Consultant shall indemnify, defend, and hold
harmless City for the payment of any employee and/or employer contributions for PERS
benefits on behalf of Consultant or its employees, agents, or subcontractors, as well as for
the payment of any penalties and interest on such contributions, which would otherwise be
the responsibility of City.

12. INSURANCE

A. Before commencing performance of the Services, Consultant, at its own
cost and expense, must: (a) procure "occurrence coverage" insurance of the kinds and in
the amounts specified below against claims for injuries to persons or damages to property
that may arise from or in connection with the performance of the Services hereunder by the
Consultant or its agents, representatives, employees, or subcontractors; and (b) submit to
the City certificates of insurance and endorsements evidencing insurance coverage that
meets the requirements of this section. Consultant must maintain the insurance policies
required by this section throughout the Agreement term. The cost of such insurance must
be included in the Consultant's proposal. Consultant may not allow any subcontractor to
commence work on the Services until Consultant and/or the subcontractor have obtained
all insurance required by this Agreement for the Agreement for the subcontractor(s) and
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submitted certificates of insurance and endorsements evidencing such coverage to the
City.

B. Consultant must, at its sole cost and expense, maintain Statutory Workers’
Compensation Insurance and Employer’s Liability Insurance for any and all persons
employed directly or indirectly by Consultant. Workers’ Compensation Insurance as
required by the State of California, with coverage providing Statutory Limits, and
Employer’s Liability Insurance with limits of not less than ONE MILLION DOLLARS
($1,000,000.00) per occurrence must be provided. The Statutory Workers’
Compensation Insurance and Employer’s Liability Insurance must be provided with limits
of not less than ONE MILLION DOLLARS ($1,000,000.00) per accident. The insurance
must be endorsed to waive all rights of subrogation against the City and its officials, officers,
employees, and volunteers for loss arising from or related to the Services.

C. Consultant, at its own cost and expense, must maintain commercial
general and automobile liability insurance for the term of this Agreement in an amount
not less than ONE MILLION DOLLARS ($1,000,000.00) per occurrence, TWO MILLION
DOLLARS ($2,000,000.00) aggregate, and combined single limit coverage for risks
associated with Services. If a Commercial General Liability Insurance or an Automobile
Liability form or other form with a general aggregate limit is used, either the general
aggregate limit shall apply separately to the Services or the general aggregate limit shall
be at least twice the required occurrence limit. Such coverage shall include, but shall not
be limited to, protection against claims arising from bodily and personal injury, including
death resulting therefrom, and damage to property resulting from activities contemplated
under this Agreement, including the use of owned and non-owned automobiles.

D. Required commercial general coverage shall be comparable to Insurance
Services Office Commercial General Liability occurrence form CG 0001 (ed. 11/88) or
Insurance Services Office form number GL 0002 (ed. 1/73) covering comprehensive
General Liability and Insurance Services Office form number GL 0404 covering Broad
Form Comprehensive General Liability. Automobile coverage must be at least as broad
as Insurance Services Office Automobile Liability form CA 0001 (ed. 12/90) Code 1 (“any
auto”). No endorsement may be attached limiting the coverage.

E. Except for Workers’ Compensation insurance and professional liability
insurance, all other insurance coverage required pursuant to this Agreement must include
or be endorsed to include the following:

1. City and its officials, officers, employees, agents, and volunteers
shall be covered as additional insureds with respect to each of the following: liability arising
out of activities performed by or on behalf of Consultant; products and completed
operations of Consultant; premises owned, occupied, or used by Consultant; and
automobiles owned, leased, or used by the Consultant. The coverage may contain no
special limitations on the scope of protection afforded to City or its officials, officers,
employees, agents, or volunteers.
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2. Required insurance coverage must be primary insurance with
respect to the City and its officials, officers, employees and volunteers. No insurance or
self-insurance maintained by the City may be called upon to contribute to a loss under the
coverage.

F. All insurance coverage required pursuant to this Agreement must include or
be endorsed to include the following:

1. Required insurance coverage may not be suspended, voided,
canceled, reduced in coverage or in limits, except after thirty (30) days' prior written notice
by mail, return receipt requested, has been given to the City or a ten (10) day-notice for
nonpayment of premium.

G. Professional liability insurance may be provided on a “claims-made” basis,
but the policy must be maintained in effect, and the City must be provided satisfactory
evidence of the policy being maintained in effect, for a period of five years following the
expiration or termination of this Agreement.

H. Consultant, at its own cost and expense, must maintain for the period
covered by this Agreement professional liability insurance in an amount not less than ONE
MILLION DOLLARS ($1,000,000.00) covering errors and omissions and containing a
cross liability or severability of interest clause acceptable to the City. Any deductible or
self-insured retention under the required professional liability insurance may not exceed
$200,000.00 per claim.

I. All insurance required under this Agreement must be placed with insurers
with a Best’s rating of no less than A:VII unless otherwise approved by the City.

J. The City may approve a variation in the foregoing insurance requirements,
upon a determination that the coverages, scope, limits, and forms of such insurance are
either not commercially available, or that the City interests are otherwise fully protected.

13. NON-DISCRIMINATION

During the performance of this Agreement, Consultant will not discriminate against any
employee of the Consultant or applicant for employment because of race, religion, creed,
color, national origin, sex, or age. Consultant will take affirmative action to ensure that
applicants are employed and that employees are treated during employment without regard
to their race, religion, creed, color, national origin, sex or age.
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14. BUSINESS LICENSE

Before the City will issue a notice to proceed with the Services, to the extent the
requirements of Chapter 5.04 of the Cloverdale Municipal Code apply, Consultant and any
subcontractors subject to the requirements of Chapter 5.04 of the City Municipal Code
must acquire at their sole expense a business license from the City in accordance with
that chapter. Such licenses must be kept valid throughout the Agreement term.

15. OWNERSHIP OF WORK PRODUCTS AND TREATMENT DOCUMENTS

All plans, specifications, reports, designs and other documents prepared by Consultant
pursuant to this Agreement shall be and remain the property of the City. Any modification
or reuse of such documents by the City without Consultant's prior written consent will be
at the City’s sole risk. Except as may be otherwise required by law, Consultant will disclose
no data, plans, specifications, reports or other documents pertaining to the Services
without the prior written consent of the City.

16. TERMINATION AND REMEDIES

A. City may terminate this Agreement for convenience at any time upon giving
written notice to Consultant specifying the termination effective date. Upon receipt of such
notice, Consultant may continue performance of the Services through the date of
termination. City shall pay Consultant for all Services actually performed in accordance
with this Agreement through the termination effective date.

B. If Consultant materially breaches any term of this Agreement, in addition to
any other remedies the City may have at law or equity, the City may:

1. Terminate the Agreement by notice to the Consultant specifying the
termination effective date;

2. Retain, and/or recover from the Consultant at no additional cost to the
City, the plans, specification, drawings, reports and other design documents and work
products prepared by Consultant, whether or not completed;

3. Complete the unfinished Services itself or have the unfinished
Services completed, and/or;

4. Charge Consultant, or deduct from monies that may be due or
become due the Consultant under this Agreement, the difference between the cost of
completing the unfinished Services pursuant to this Agreement and the amount that would
otherwise be due Consultant had Consultant completed the Services in accordance with
this Agreement.
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17. BINDING EFFECT AND ASSIGNMENT PROHIBITION

This Agreement is binding upon City, Consultant, and their successors. Except as
otherwise provided herein, neither City nor Consultant may assign, sublet or transfer its
interest in this Agreement or any part thereof without the prior written consent of the other,
and any purported assignment without such consent will be void.

18. REPRESENTATIVES

A. The City representative for purposes of this Agreement will be Michael
Morrissey. The Consultant representative for purposes of this Agreement will be Jessica
Mullen. The parties' designated representatives will be the primary contact persons
regarding the performance of the Services. The parties intend that their designated
representatives will cooperate in all matters regarding this Agreement and in such manner
so as to achieve performance of the Services in a timely and expeditious fashion.

B. Notices:

Any written notice to Consultant shall be sent to:

Jessica Bryan
C&S Engineers, Inc.
8950 Cal Center Drive, Ste 112
Sacramento, CA 95826
916 364-1470

Any written notice to City shall be sent to:

Paul Cayler
City of Cloverdale
124 N. Cloverdale Blvd.
Cloverdale, California 95425
707 894-1710

19. INTEGRATION AND AMENDMENT

This Agreement represents the entire and integrated agreement between City and
Consultant and supersedes all prior negotiations, representations or agreements, whether
written or oral. If a discrepancy, disagreement, ambiguity, inconsistency or difference in
interpretation of terms arises as between terms or provisions of this Agreement and any
exhibit(s) made a part of this Agreement, this Agreement shall control and shall be deemed
to reflect the intent of the Parties with respect to the subject matter hereof.
This Agreement may only be amended by a writing signed by a representative authorized
to bind the Consultant and a representative authorized to bind the City.
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20. CONFLICT OF INTEREST PROHIBITION

City and Consultant will comply with the requirements of the City’s Conflict of Interest Code
adopted pursuant to the provisions of California Government Code section 87300 and
following, the Political Reform Act (California Government Code section 81000 and
following), the regulations promulgated by the Fair Political Practices Commission (Title 2,
section 18110 and following of the California Code of Regulations), California Government
Code section 1090 and following, and any other ethics laws applicable to the performance
of the Services and/or this Agreement. Consultant may be required to file with the City
Clerk a completed Form 700 before commencing performance of the Services pursuant to
City’s Conflict of Interest Code. Form 700 forms are available from the City Clerk.

Consultant may not perform Services for any other person or entity that, pursuant to any
applicable law or regulation, would result in a conflict of interest or would otherwise be
prohibited with respect to Consultant’s obligations pursuant to this Agreement. Consultant
agrees to cooperate fully with City and to provide any necessary and appropriate
information requested by City or any authorized representative concerning potential
conflicts of interest or prohibitions concerning Consultant’s obligations pursuant to this
Agreement.

Consultant may not employ any City official, officer or employee in the performance of the
Services, nor may any official, officer or employee of City have any financial interest in this
Agreement that would violate California Government Code section 1090 et seq. Consultant
hereby warrants that it is not now, nor has it been in the previous twelve (12) months, an
employee, agent, appointee, or official of City. If Consultant was an employee, agent,
appointee, or official of City in the previous twelve months, Consultant warrants that it did
not participate in any manner in the forming of this Agreement. Consultant understands that,
if this Agreement is made in violation of Government Code section 1090 et seq., the entire
Agreement is void and Consultant will not be entitled to any compensation for Consultant’s
performance of the Services, including reimbursement of expenses, and Consultant will be
required to reimburse City for any sums paid to Consultant under this Agreement.
Consultant understands that, in addition to the foregoing, penalties for violating Government
Code section 1090 may include criminal prosecution and disqualification from holding public
office in the State of California.

Any violation by the Consultant of the requirements of this provision will constitute a
material breach of this Agreement, and the City reserves all its rights and remedies at law
and equity concerning any such violations.

21. APPLICABLE LAW

The laws of the State of California shall govern the rights, obligations, duties and liabilities
of the parties to this Agreement and the interpretation of this Agreement. Any action or
proceeding that is initiated or undertaken to enforce or interpret any provision,
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performance, obligation or covenant set forth in this Agreement shall be brought in a state
court in Sonoma County.

22. RECOVERY OF ATTORNEY’S FEES

If a party to this Agreement brings any action, including an action for declaratory relief, to
enforce or interpret any term of this Agreement, the prevailing party will be entitled to
reasonable attorneys’ fees in addition to any other relief to which that party may be entitled.
The court may set such fees in the same action or in a separate action brought for that
purpose.

23. SEVERABILITY

If a court of competent jurisdiction finds or rules that any provision of this Agreement is
invalid, void, or unenforceable, the provisions of this Agreement not so adjudged will
remain in full force and effect. The invalidity in whole or in part of any provision of this
Agreement shall not void or affect the validity of any other provision of this Agreement.

IN WITNESS HEREOF, the parties have caused their authorized representative to
execute this Agreement on this ______ day of___________,_____.

CITY CONSULTANT

By: ___________________________ By:________________________

Paul Cayler, City Manager lts:________________________

ATTEST: (Attach Notary Page)

By:___________________________

Linda Moore, Deputy City Clerk

APPROVED AS TO FORM:

By: ___________________________

Jose Sanchez, City Attorney
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EXHIBIT A
FINAL SCOPE OF SERVICES

Project Name: Environmental Assessment (EA) for Obstruction Mitigation
Airport Name: Cloverdale Municipal Airport
Services Provided: Environmental Planning Services - National Environmental Policy Act (NEPA)

Overview of Services
C&S Engineers, Inc. (CONSULTANT) will provide the required professional services to prepare an
Environmental Assessment (EA) for the proposed Mitigating Objects Affecting Navigable Airspace
project at Cloverdale Municipal Airport (SPONSOR). This project will also include the following:

• Preliminary engineering

• Agency coordination
• Delineation of wetlands
• Preparation of biological assessment
• Preparation of environmental documentation

Proposed Action
The SPONSOR recently completed an Obstruction Evaluation and Obstruction Mitigation Report.
Twenty-one obstructions have been identified within the Threshold Siting Surface (TSS) and require
mitigation. The obstructions are located both on and off the airport property with some within close
proximity to the Russian River. Several of the obstructions are located on the river bank itself.

Due to the fact that these obstructions are located within close proximity to the river, additional
consideration will be given to potential environmental impacts associated with their potential
removal. The location of these obstructions will necessitate increased scrutiny pertaining to
removal methods, and potential mitigation options that may include replanting and other forms of
restoration within riverbank areas.

The project has been recommended in the Airport Layout Plan (ALP) currently under Federal
Aviation Administration (FAA) review. The preparation of an EA for the removal of obstructions
is required to assess impacts to the environment; including cultural resources, wetlands, and
federally listed threatened and endangered species.

Guidelines for EA Preparation
The EA, as defined by Council on Environmental Quality (CEQ) regulations, will be a concise
public document for which a federal agency is responsible that serves to briefly provide sufficient
evidence and analysis for determining whether to prepare an environmental impact statement or a
finding of no significant impact (FONSI).

The EA will be prepared in a manner that is consistent with the following guidance documents:
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• FAA Order 5050.4B, National Environmental; Policy Act (NEPA) Implementing
Instructions for Airport Actions

• FAA Order 1050.1F, Environmental Impacts, Policies and Procedures; and local rules and
regulations

• Environmental Desk Reference for Airport Actions

Administration Phase
The Project will be performed by the SPONSOR with grant assistance from the FAA Airport
Improvement Program. The specific services to be provided by CONSULTANT as part of this
phase are as follows:

• Preparation of reimbursement request packages, coordination of their execution by the
SPONSOR, and submission to the funding agencies.

• Assist SPONSOR in coordination with FAA and other regulatory agencies.
• Consistent with CEQ and FAA requirements, CONSULTANT will assist the SPONSOR

in announcing the availability of the FONSI through appropriate media in the area. The
announcement will indicate the availability of the document for examination and note the
appropriate location of general public access where the document may be found (e.g., your
office, local libraries, public buildings, etc.). A copy of the announcement will be sent to
the FAA when it is issued.

Environmental Assessment Preparation
The EA process generally comprises the following five steps:

1. Statement of purpose and need;
2. Description of existing conditions;
3. Description of proposed actions;
4. Consideration of alternatives;
5. Measurement of significant changes; and
6. Minimization of unavoidable impacts.

The major components of the EA are:

Purpose and Need
Identify the Project to be assessed, the requested Federal action, and the timeframe for such action.
The following items will be discussed:

• Description of Project.
• Relevant information regarding the purpose and need for the Project.

Alternatives
A full range of conceptual alternatives (up to three, including the no-action alternative) will be
developed by CONSULTANT with support from SPONSOR. The results of the alternative
analysis will be the basis for preparation of the alternative development section of the EA. The
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alternatives phase will include development, and a description, of a “No-Action” alternative in
accordance with CEQ regulations.

Preliminary Design - to assist in the preparation of the alternatives analysis CONSULTANT will
complete a preliminary design on proposed project elements. This will include a review of obstruction
mitigation options that are best suited to accomplish the Project. Although recommended mitigation
measures were identified in the Obstruction Survey and Obstruction Mitigation Plan further evaluation
is necessary to determine if they are feasible based on their potential environmental impacts and
accessibility. Alternative mitigation measures maybe proposed to reduce impacts.

In support of the alternatives development, CONSULTANT will conduct an arborist survey of tree
obstructions in areas that will be impacted by the proposed project and prepare a site plan that
depicts the location of all protected trees greater than nine inches (9″) diameter-at-breast-height 
and their protected perimeters. The survey is necessary to determine the appropriate mitigation
options for their removal.

Affected Environment
A review of existing conditions at the Project site will be conducted. This task involves collecting
all relevant data necessary to determine the environmental conditions of the potentially affected
geographic area. Due to the Projects location and potential impacts this task will include the
following environmental resource studies:

1. Jurisdictional Delineation of Waters of the U.S. and State – due to the close proximity of the
Russian River tributaries relative to the Project study area the CONSULTANT will conduct a
wetland delineation using the U.S. Army Corps of Engineers’ (USACE) Wetlands Delineation
Manual (USACE 1987) and the Regional Supplement to the Corps of Engineers Wetland
Delineation Manual: Arid West Region (Version 2.0; USACE 2008); in addition,
CONSULTANT will consider the California Department of Fish and Wildlife (CDFW) and
draft State Water Resources Control Board (SWRCB) guidelines as they relate to the project
site/conditions. CONSULANT will prepare a preliminary jurisdictional delineation report
presenting the results of the delineation. The jurisdictional boundaries identified during the
delineation will be subject to verification by the applicable resource agencies.

2. Biological Resources Evaluation – CONSULTANT will visit the project area to document
and describe vegetation types and other habitat features potentially important to species listed
under the Endangered Species Act of 1973, as amended (ESA), and other special-status
species. In addition, an inventory of dominant plant and animal species will be recorded.
Based on this site reconnaissance and available sources of information on habitat requirements
and distribution, the project area will be assessed for the potential presence of such species.
CONSULTANT will then prepare Biological Assessments (BA) for aquatic and terrestrial
species to comply with the ESA, which is a requirement for Clean Water Act (CWA) Section
404 permitting, as well as for use in the EA. This evaluation, at a minimum, will include an
introduction, a description of field reconnaissance methods, a summary of vegetation
communities and other habitat features, narrative descriptions of federally and state listed
species that have the potential to occur in or near the project area, and a rationale for why
other listed species were eliminated from more detailed consideration.
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3. Cultural Resources Investigations Report - CONSULTANT will prepare a cultural resources
technical report for project area. The technical report will document the results of the literature
review, Native American Heritage Commission (NAHC) search, and field survey as well as
provide management recommendations for resources within or near the project area. The
reports will meet the Secretary of Interior’s Standards and Guidelines and will follow
Archaeological Resource Management Reports: Recommended Contents and Format
guidelines. The report will include maps depicting the area surveyed for cultural resources. If
the locations of sensitive archaeological sites or Native American cultural resources will be
depicted or described in the report, it will be considered confidential; the report may not be
distributed to the public. In order to protect these sensitive resources, the confidential
technical report shall be made available only to qualified cultural resources personnel, the
landowner, and project management personnel on a “need-to-know” basis. The report shall
be prepared compliant with Section 106 of the National Historic Properties Act.

Environmental Consequences – Specific Impact Categories
This part of the EA involves examining the Project’s potential environmental impact areas and
determining if they may be significant. During this process, specific consultation with
environmental agencies will be accomplished. The following impact categories, as specified in
FAA Order 1050.1F, will be addressed:

Air Quality
The City of Cloverdale is located in the Northern Sonoma County Air Pollution Control District.
According to the EPA GreenBook published June 17, 2016, Sonoma County is listed as a
nonattainment area for 8‐hour ozone (2008), PM2.5, and maintenance for carbon monoxide. Due to
these designations, an emissions inventory will be prepared to determine if the proposed project will
meet state air quality standards and not create an exceedance of EPA mandated de-minimis threshold
levels. Potential emissions sources anticipated to be impacted by the proposed project include
construction equipment. The emissions inventory will be prepared using the guidance set forth under
Aviation Emissions and Air Quality Handbook, Version 3.

Biological Resources
Using information provided in the Biological Assessments, the EA will review the potential of the
proposed project to have an effect on federally or state listed threatened or endangered species. If
listed species are observed or site conditions suggest that the proposed project may affect habitat
critical to or occupied by listed species, the BA may contain recommendations for species-specific
surveys or general mitigation measures. Additionally, other federal, state, and local regulations
concerning the biological environment of the project area will be addressed.

Climate
Although the FAA has not established a significance threshold to address potential impacts a project
may have on the climate the increase in greenhouse gas emissions created from the project should be
evaluated and reported. Due to the Projects low potential to increase greenhouse gas emissions, no
impact from this category is expected.

Coastal Resources
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As applicable, any coastal zone management programs or coastal barriers affected by the proposed
actions will be identified. Given the location of the proposed actions (i.e., not in proximity to Coastal
Resources), no impact from this category is expected.

Department of Transportation Section 4(f)
The EA will identify and consider publicly-owned land (including public parks, recreation areas,
wildlife and waterfowl refuges, or historic sites) that could be affected by the proposed actions.
Any areas affected will be identified and measures to minimize impacts will be recommended.

Farmlands
This part of the EA will identify the effects of converting farmland to non-agricultural uses and
involves determining if the farmland is protected by the Farmland Protection Policy Act (FPPA).
Farmland protected by the FPPA is either prime farmland which is not already committed to urban
development or water storage, unique farmland, or farmland which is of state or local importance.
The U.S. Soil Conservation Service and other applicable agencies will be contacted to determine
whether the FPPA is applicable to the Projects. No impact from this category is expected.

Hazardous Materials, Solid Waste, and Pollution Prevention
A general review to determine the likelihood of encountering land that may contain hazardous
substances or may be contaminated will be undertaken. Airport development actions do not
normally have any direct relationship to solid waste collection, control, or disposal other than that
associated with construction itself. A preliminary review will indicate if the projected quantity or
type of solid waste generated by or method of collection or disposal of waste related to, the Project
will be appreciably different than would be the case today.

Historic, Architectural, Archeological, and Cultural Resources
An investigation will be conducted to determine if the proposed project will have an effect upon any
properties in, or eligible for inclusion in, the National Register of Historic Places, and whether there
is any reason to believe that significant scientific, prehistoric, historic, archaeological, or
paleontological resources would be lost or destroyed as a result of the proposed project.

In compliance with Section 106 of the National Historic Preservation Act, the CONSULTANT will
prepare documentation for the FAA to use to determine if any effects will occur and to consult with
the California State Historic Preservation Officer (SHPO). This will include the preparation of a
technical report (see Affected Environment) for the Area of Potential Effect (APE). If artifacts are
found, possible adverse effects will be identified and recommendations will be provided for possible
mitigation measures. If the SHPO concurs that the artifacts are not eligible, then mitigation will not be
required.

Land Use
Any impacts exceeding thresholds of significance that have land use ramifications, such as disruption
of communities, relocation of residences or businesses, or impacts to natural resource areas, will be
identified. The compatibility of land uses in the vicinity of the airport will also be reviewed to ensure
those uses do not adversely affect safe aircraft operations.
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Natural Resources and Energy Supply
Energy requirements associated with the Project include assessing the following impacts:

• Those which relate to changed demands for stationary facilities (e.g., airfield lighting). Any
major changes in stationary facilities’ demands, which would have a measurable effect on
local supplies, will be identified; and

• Those which involve the movement of air and ground vehicles.

Noise and Compatible Land Use
It is assumed by the CONSULTANT that a noise analysis is not needed. The Project will not result in
any of the following:

• No induced increase in aircraft operations (outside of forecasted growth);
• No chance in the physical location of the runway thresholds;
• No induced change in flight procedure either through changes to flight tracks or the

introduction of new technology;
• No change in the fleet mix of aircraft operating at the airport; and

• No introduction of new aircraft types or categories operating at the airport.

If a noise analysis is needed, it will require an amendment to this scope of services. No impact
from this category is expected.

Socioeconomic Impacts, Environmental Justice, and Children’s Environmental Health and Safety
Risks
This section of the EA will consider the magnitude of potential economic and social impacts
associated with the proposed actions. The effect of the proposed action upon the social and
community aspects of the area will be described in terms of the numbers of people and businesses
affected and available forms of relocation assistance. Road closures and surface transportation
disruptions will be identified and described, as appropriate. Environmental justice is concerned with
a variety of public policy efforts to ensure that adverse human health or environmental effects of
governmental activities do not fall disproportionately upon minority populations and low-income
populations. In the realm of aviation, environmental justice means that transportation system
changes, such as runway extensions, are studied carefully to determine the nature, extent, and
incidence of probable impacts, both favorable and adverse. The EA will also identify and assess
environmental health risks and safety risks of the proposed actions that may disproportionately affect
children.

Visual Effects
Consideration will be given as to the extent to which any lighting or visual impacts associated with
the Project will create an annoyance among people in the vicinity of the Project.

Water Resources
The potential effects of the Project on water resources will be discussed in detail. This section of the
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EA will include the following topics:

• Wetlands – using information provided by the wetlands delineation prepared in support of
the EA, impacts of the Project upon wetlands will be assessed to ensure consistency with
appropriate regulations and standards. If necessary, a conceptual mitigation plan will be
prepared to reduce impacts to wetlands. However, this scope of services does not include
preparation of a final mitigation plan or design of that mitigation.

• Floodplains - the Flood Insurance Rate Map or the Flood Insurance Study Report will be
reviewed to determine if the Project is located within a flood plain. The presence or absence
of flood plains and the potential for impacts will be documented.

• Surface Waters - the potential effects of the Project on water quality will be discussed. The
U.S. Department of the Interior will be contacted to determine the presence or absence of
Wild and Scenic Rivers that could be impacted by the Project.

If necessary, potential impacts will be identified and mitigation measures will be
recommended. The following factors will be considered:

o Erosion controls to prevent siltation;
o Designs to preserve existing drainage or to minimize dredge and fill; and
o Location with regard to an aquifer or sensitive ecological areas, such as wetlands.
Measures to minimize water pollution and run-off effects will be identified to demonstrate
that State water quality standards, as well as federal and local requirements, can be met.

Cumulative Impacts
CEQ Regulation 1500.7 states that “cumulative impact” is the impact on the environment which
results from the incremental impact of an action when added to other past, present, and reasonably
foreseeable future actions, regardless of what agency or person undertakes such other actions.
Cumulative impacts are defined as existing or baseline (no build) impacts on the environment, plus
the incremental direct effect of the proposed actions, plus the actions’ indirect/secondary impacts.
These will be assessed to determine the environment’s ability to sustain such impacts.

Anticipated Permits or Approvals
Required environmental permits (if any) will be identified but this scope of services does not
include their preparation which will be the responsibility of the SPONSOR. Mitigation measures
that will need to be taken to avoid or minimize significant impact on a particular resource will be
identified. Any impacts that cannot be mitigated, or that cannot be mitigated below the threshold
of significance identified in FAA Order 1050.1F, will be discussed.

Public Involvement
Due to the scope and nature of the proposed project, public outreach outside of the required 30 day
public review period is not anticipated. A public workshop/hearing is not included as part of this
Scope of Services. C&S will plan and attend meetings with representatives of the adjacent property
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owners to discuss the alternatives, impacts, and mitigation related to obstruction removals on their
properties.

EA Report Preparation
An EA will be prepared that summarizes the results of the foregoing tasks. Five copies of the Draft
Environmental Assessment (DEA) and of the Final Environmental Assessment (FEA) documents
will be prepared for distribution. The distribution list will include the SPONSOR, the FAA, and
other environmental agencies. Additionally, copies of the FEA will be made available in print form
at various public locations and, if needed, will also be posted on a web site in PDF format for
access by the public and agencies.

Schedule
CONSULTANT agrees to complete the services identified herein in a manner satisfactory to the
SPONSOR within 16 months after receiving a written Notice to Proceed from the SPONSOR, or
within such extended periods as are agreed to by the SPONSOR.

Assumptions made by CONSULTANT and agreed to by the SPONSOR:

• The Project will be funded under the Federally-sponsored Airport Improvement Program
(AIP) authorized under the Investment and Reform Act for the 21st Century (AIR-21). AIP
funding for environmental efforts are provided by “planning” grants. As such, amendments
to increase the budget above the original amount are not allowable.

• CONSULTANT will endeavor to complete the EA Scope of Services identified herein within
16 months after receiving the written Notice to Proceed. However, if circumstances beyond
the control of the CONSULTANT (including but not limited to, review by involved
governmental agencies) prevent the CONSULTANT from completing the work within the

agreed upon time frame, then the CONSULTANT may request an extension of time to
complete the work based on remaining effort anticipated and agreed to in advance by the
SPONSOR and FAA.

• The CONSULTANT’s fee associated with this Scope of Services was developed based
upon an assumption that preparation of an Environmental Impact Statement (EIS) will not
be necessary for the Project.

• Up to two on-site meetings are included in the EA Scope of Services to conduct a site walk
over and to address any potential issues directly with the SPONSOR or FAA. If additional
meetings require attendance by the CONSULTANT, it is agreed that this is additional work
and that, if necessary, a supplemental agreement will be executed and funded by the
SPONSOR.

• All necessary data, resources, and materials will be provided on a timely basis to allow the
CONSULTANT sufficient opportunity to complete the EA (and associated technical
studies) in the proposed schedule. Should required information or resources be delayed,
then the CONSULTANT assumes the right to adjust the schedule accordingly to meet the
requirements necessary for preparing the items identified under the scope of work.

• Public outreach is limited to what is described in this EA Scope of Services.
• Due to the potential impacts associated with the proposed project. It is assumed that a noise

analysis is not required.
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• At SPONSOR request, CONSULTANT will prepare an individual Section 404 permit
application for submittal to the USACE. If a Section 404 permit or additional analysis is
required, it is agreed that this is additional work and that a supplemental agreement will be
executed and funded by the SPONSOR.

CONSULTANT recognizes that these assumptions may be subject to change by the SPONSOR
during the course of the project. While such changes would not necessarily result in modification
of the scope, schedule, or cost, CONSULTANT must reserve the right to propose such
modifications in the event of such changes.
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Fee Estimate – Workplan

PHASE

NO. TASK

ADMN

ASST

GRANT

ADM

STAFF

PLAN PLAN

MAN

PLAN

DEPT

MGR

MAN

ENG

DIRECT

COSTS

SERVICES

BY TOTALS

TOTAL

HOURS

PER

100 PROJECT ADMINISTRATION (PLN) 16 50 12 $12,329 78

101 MEETINGS 8 12 28 8 $8,222 56

102 PURPOSE & NEED DEVELOPMENT 8 12 16 6 8 $7,709 50

103 ALTERNATIVES DEVELOPMENT 12 38 24 10 8 $13,222 92

104 AFFECTED ENVIRONMENT
DEVELOPMENT

40 24 12 $8,216 76

105 ENVIRONMENTAL CONSEQUENCES
DEVELOPMENT

80 64 28 8 $20,613 180

106 REPORT PREPARATION 12 24 24 12 8 8 $11,115 88

107 QUALITY ASSURANCE/QUALITY
CONTROL

16 4 $3,475 20

700 SBO - WETLAND
DELINEATION/BIOLOGICAL

$60,000.00 $60,000

900 DIRECT EXPENSES (ALL) $4,508.00 $4,508

20 16 164 174 186 48 32 $4,508.00 $60,000.00 $149,410 640
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Planning
COST SUMMARY
SCHEDULE "B"

PLANNING PHASE

PROJECT NAME: EA FOR OBSTRUCTION REMOVAL DATE: 05-Jul-16

PROJ DESCRIPTION: ENVIRONMENTAL PLANNING A/E: C & S ENGINEERS, INC.

PROJECT NO: K24

CLIENT: CITY OF CLOVERDALE C&S CONTACT: Ralph Redman

CLIENT
MANAGER:

PAUL CAYLER

I. DIRECT
SALARY COSTS:

TITLE

BI

L

L

I @ HOURS COST

A. MANAGING ENGINEER $213.20 X 32 = $6,822.00

B. ADMINISTRATIVE ASSISTANT $68.00 X 20 = $1,360.00

C. DEPARTMENT MANAGER $224.00 X 48 = $10,752.00

D. MANAGING PLANNER $161.20 X 186 = $29,983.00

E. PLANNER $114.40 X 174 = $19,906.00

TOTAL ESTIMATED DESIGN COST: $84,902.00

II. ESTIMATE OF DIRECT EXPENSES:

A. TRAVEL, RENTAL CAR:

2 DAYS @ 1 RENTAL RATE @ $100.000 = $200.00

B. TRAVEL, BY AIR:

2 TRIPS @ 2 PERSONS @ $500.00 = $2,000.00

C. TRAVEL, PER DIEM:

2 DAYS @ 3 PERSONS @ $40.00 = $240.00

D. TRAVEL, MILEAGE:

2 ROUND TRIPS @ 400 MILES/RATE @ $0.550 = $440.00

D. TRAVEL, HOTEL:

4 DAYS @ 1 ROOM RATE @ $135.000 = $540.00

E. MISCELLANEOUS: (printing) = $500.00

$3,920.00

TOTAL ESTIMATE OF DIRECT EXPENSES 15%: $4,508.00

III. SUBCONSULTANTS

NAME TASK

A. HELIX ENVIRONMENTAL SBO - WETLAND DELINEATION/BIOLOGICAL ASSESSMENT/CULTURAL
RESOURCES $60,000.00

IV. TOTALS:

A. ESTIMATE OF TOTAL COST FOR DESIGN SERVICES, AGREEMENT TOTAL & FAA ELIGIBLE: $149,410

Confidential 7/5/2016 Page 1
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EXHIBIT B

HOURS OF WORK:

A. In accordance with California Labor Code Section 1810, eight (8) hours of
labor in performance of the Services shall constitute a legal day’s work under
this Agreement.

B. In accordance with California Labor Code Section 1811, the time of service of
any worker employed in performance of the Services is limited to eight hours
during any one calendar day, and forty hours during any one calendar week,
except in accordance with California Labor Code Section 1815; which provides
that work in excess of eight hours during any one calendar day and forty hours
during any one calendar week is permitted upon compensation for all hours
worked in excess of eight hours during any one calendar day and forty hours
during any one calendar week at not less than one-and-one-half times the basic
rate of pay.

C. The Consultant and its subconsultants shall forfeit as a penalty to the City $25
for each worker employed in the performance of the Services for each calendar
day during which the worker is required or permitted to work more than eight (8)
hours in any one calendar day, or more than forty (40) hours in any one calendar
week, in violation of the provisions of California Labor Code Section 1810 and
following.

WAGES:

A. In accordance with California Labor Code Section 1773.2, the City has
determined the general prevailing wages in the locality in which the Services are
to be performed for each craft or type of work needed to be as published by the
State of California Department of Industrial Relations, Division of Labor Statistics
and Research, a copy of which is on file with the City and shall be made available
on request. The Consultant and subconsultants engaged in the performance of
the Services shall pay no less than these rates to all persons engaged in
performance of the Services.

B. In accordance with Labor Code Section 1775, the Consultant and any
subconsultants engaged in performance of the Services shall comply Labor
Code Section 1775 which establishes a penalty of up to $50 per day for each
worker engaged in the performance of the Services that the Consultant or any
subconsultant pays less than the specified prevailing wage. The amount of
such penalty shall be determined by the Labor Commissioner and shall be
based on consideration of the mistake, inadvertence, or neglect of the
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Consultant or subconsultant in failing to pay the correct rate of prevailing
wages, or the previous record of the Consultant or subconsultant in meeting
applicable prevailing wage obligations, or the willful failure by the Consultant or
subconsultant to pay the correct rates of prevailing wages. A mistake,
inadvertence, or neglect in failing to pay the correct rate of prevailing wages is
not excusable if the Consultant or subconsultant had knowledge of their
obligations under the California Labor Code. The Consultant or subconsultant
shall pay the difference between the prevailing wage rates and the amount paid
to each worker for each calendar day or portion thereof for which each worker
was paid less than the prevailing wage rate. If a subconsultant worker engaged
in performance of the Services is not paid the general prevailing per diem
wages by the subconsultant, the Consultant is not liable for any penalties
therefore unless the Consultant had knowledge of that failure or unless the
Consultant fails to comply with all of the following requirements:

1. The Agreement executed between the Consultant and the subconsultant
for the performance of part of the Services shall include a copy of the
provisions of California Labor Code Sections 1771, 1775, 1776, 1777.5,
1813, and 1815.

2. The Consultant shall monitor payment of the specified general prevailing
rate of per diem wages by the subconsultant by periodic review of the
subconsultant’s certified payroll records.

3. Upon becoming aware of a subconsultant’s failure to pay the specified
prevailing rate of wages, the Consultant shall diligently take corrective
action to halt or rectify the failure, including, but not limited to, retaining
sufficient funds due the subconsultant for performance of the Services.

4. Prior to making final payment to the subconsultant, the Consultant shall
obtain an affidavit signed under penalty of perjury from the subconsultant
that the subconsultant has paid the specified general prevailing rate of per
diem wages employees engaged in the performance of the Services and
any amounts due pursuant to California Labor Code Section 1813.

C. In accordance with California Labor Code Section 1776, the Consultant
and each subconsultant engaged in performance of the Services, shall keep
accurate payroll records showing the name, address, social security number,
work classification, straight time and overtime hours worked each day and week,
and the actual per diem wages paid to each journeyman, apprentice, worker, or
other employee employed in performance of the Services. Each payroll record
shall contain or be verified by a written declaration that it is made under penalty
of perjury, stating both of the following:

1. The information contained in the payroll record is true and correct.
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2. The employer has complied with the requirements of Sections 1771, 1811,
and 1815 for any Services performed by the employer’s employees on the
public works project.

The payroll records required pursuant to California Labor Code Section 1776
shall be certified and shall be available for inspection by the Owner and its
authorized representatives, the Division of Labor Standards Enforcement, the
Division of Apprenticeship Standards of the Department of Industrial
Relations and shall otherwise be available for inspection in accordance with
California Labor Code Section 1776.

D. In accordance with California Labor Code Section 1777.5, the Consultant, on
behalf of the Consultant and any subconsultants engaged in performance of
the Services, shall be responsible for ensuring compliance with California
Labor Code Section 1777.5 governing employment and payment of
apprentices on public works contracts.

E. In case it becomes necessary for the Consultant or any subconsultant engaged
in performance of the Services to employ on the Services any person in a trade
or occupation (except executive, supervisory, administrative, clerical, or other
non-manual workers as such) for which no minimum wage rate has been
determined by the Director of the Department of Industrial Relations, the
Consultant shall pay the minimum rate of wages specified therein for the
classification which most nearly corresponds to Services to be performed by that
person. The minimum rate thus furnished shall be applicable as a minimum for
such trade or occupation from the time of the initial employment of the person
affected and during the continuance of such employment.
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City Council
Agenda Item Summary

Agenda Item:
Meeting Date:

7
October 25, 2016

Agenda Section

Consent

Staff Contact

David Kelley, Assistant City Manager/Community
Development Director

Agenda Item Title

Waive second reading and readopt Ordinance No. 700-2015 amending the Cloverdale Municipal Code,
Title 15 to add Chapter 15.38, “Solar Energy Systems, Expedited Permitting Process For Small
Residential Rooftop Solar Systems” in order to comply with the specific requirements of AB 2188 to
streamline the permitting and inspection process for residential rooftop solar energy systems.

Summary

California Government Code section 36933 requires that within 15 days after the adoption of an
ordinance, a city publish a copy of the ordinance and the Council vote in a newspaper of general
circulation. The Section also allows a city to only publish a summary of the ordinance instead of the
entire document, if the City publishes such summary 5 days prior the adoption, and again within 15
days after the adoption, including the names of those city council members voting for and against the
ordinance.

Ordinance No. 700-2015 was adopted by the City Council on October 14, 2015. Due to transitions of
staff members, the City inadvertently did not publish a summary of the ordinance in the newspaper at
least 5 days prior to the adoption and again within 15 days of the action.

In order to comply with the publishing requirements of Government Code section 36933, and to avoid
publishing the entire ordinance, Ordinance No. 700-2015 is being placed before the City Council again
for re-adoption. This is simply a re-adoption of the Ordinance. No changes to the substance of the
Ordinance has been made.

Options

Waive second reading and readopt Ordinance 700-2015.

Recommended Council Action

Waive the second reading and readopt Ordinance No. 700-2015 amending the Cloverdale Municipal
Code, Title 15 to add Chapter 15.38, “Solar Energy Systems, Expedited Permitting Process For Small
Residential Rooftop Solar Systems.”

Attachments:

1. Ordinance

2. Adopted Ordinance No. 700-2015

cc:
2720984.2
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CITY OF CLOVERDALE
ORDINANCE NO. 700-2015

AN ORDINANCE OF THE CITY COUNCIL OF THE CITY OF CLOVERDALE ADDING CHAPTER
15.38 TO TITLE 15 OF THE CLOVERDALE MUNICIPAL CODE TO PROVIDE AN EXPEDITED,

STREAMLINED PERMITTING PROCESS FOR SMALL RESIDENTIAL ROOFTOP SOLAR SYSTEMS

WHEREAS, the City Council of the City of Cloverdale seeks to implement AB 2188
(Chapter 521, Statutes 2014) through the creation of an expedited, streamlined permitting
process for small residential rooftop solar energy systems; and

WHEREAS, the Council wishes to encourage and advance the use of solar energy by all
of its citizens, businesses and industries; and

WHEREAS, the Council seeks to meet the climate action goals set by the City of
Cloverdale and the State; and

WHEREAS, solar energy creates local jobs and economic opportunity; and

WHEREAS, the Council recognizes that rooftop solar energy provides reliable energy and
pricing for its residents and businesses; and

WHEREAS, it is in the interest of the health, welfare and safety of the people of
Cloverdale to provide an expedited permitting process to assure the effective deployment of
solar technology.

NOW, THEREFORE, THE CITY COUNCIL OF THE CITY OF CLOVERDALE DOES ORDAIN AS
FOLLOWS:

Section 1. Recitals Made Findings. The above recitals are hereby declared to be true and
correct and findings of the City Council of the City of Cloverdale.

Section 2. Amendment. Cloverdale Municipal Code, Title 15, is hereby amended to add
Chapter 15.38, to read as follows:

CHAPTER 15.38
SOLAR ENERGY SYSTEMS, EXPEDITED PERMITTING PROCESS FOR SMALL RESIDENTIAL

ROOFTOP SOLAR SYSTEMS

15.38.10 Purpose.
The purpose of this Chapter is to promote timely and cost-effective installations of small
residential rooftop solar energy systems by establishing an expedited, streamlined solar
permitting process, in accordance with the provisions of Section 65850.5 of the Government
Code and applicable requirements of the “Solar Rights Act of 1978” (as amended). By enacting
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this Chapter, the City intends to encourage use of solar energy systems by removing
unreasonable barriers, minimizing costs to property owners and the City, and expanding the
ability of property owners to install solar energy systems, while protecting the public health and
safety.

15.38.20 Applicability.
Except as otherwise provided in this section, this Chapter shall apply to the permitting of all
small residential rooftop solar energy systems in the City.

Small residential rooftop solar energy systems legally established or permitted prior to the
effective date of this Chapter are not subject to the requirements herein, unless physical
modifications or alterations are undertaken that materially change the size, type, or
components of a small rooftop energy system in such a way as to require new permitting.
Routine operation and maintenance shall not require a permit.

15.38.30 Definitions.
For purposes of this Chapter, the following definitions shall apply:

“Association” means a nonprofit corporation or unincorporated association created for the
purpose of managing a common interest development.

“Common interest development” means any of the following:
a. A community apartment project
b. A condominium project
c. A planned development
d. A stock cooperative

“Electronic submittal” means the utilization of one or more of the following:
a. Email
b. Internet; or
c. Facsimile

“Feasible method to satisfactorily mitigate or avoid adverse impact” means any cost-effective
method, condition, or mitigation imposed by the City on another similarly situated application
in a prior successful application for a permit; or such other reasonable method or condition as
may be determined cost-effective for mitigating or avoiding specific adverse impact(s).

“Reasonable restrictions” on a solar energy system are those restrictions that do not
significantly increase the cost of the system or significantly decrease its efficiency or specified
performance, or that allow for an alternative system of comparable cost, efficiency, and energy
conservation benefits.

For solar domestic water heating systems or solar swimming pool heating systems that comply
with state and federal law, “significantly” means an amount exceeding 10 percent of the cost of
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the system, but in no case more than one thousand dollars ($1,000), or decreasing the
efficiency of the solar energy system by an amount exceeding 10 percent, as originally specified
and proposed.

For photovoltaic systems that comply with state and federal law, “significantly” means an
amount not to exceed one thousand dollars ($1,000) over the system cost as originally specified
and proposed, or a decrease in system efficiency of an amount exceeding 10 percent as
originally specified and proposed.

“Small residential rooftop solar energy system” means all of the following:
a. A solar energy system that is no larger than 10 kilowatts alternating current nameplate rating
or 30 kilowatts thermal.
b. A solar energy system that conforms to all applicable state fire, structural, electrical, and
other building codes as adopted or amended by the City of Cloverdale and all state and City of
Cloverdale health and safety standards.
c. A solar energy system that is installed on a single or duplex family dwelling.
d. A solar panel or module array that does not exceed the maximum legal building height as
defined by the City of Cloverdale.

“Solar energy system” means either of the following:
a. Any solar collector or other solar energy device whose primary purpose is to provide for the
collection, storage, and distribution of solar energy for space heating, space cooling, electric
generation, or water heating.
b. Any structural design feature of a building, whose primary purpose is to provide for the
collection, storage, and distribution of solar energy for electricity generation, space
heating or cooling, or for water heating.

“Specific, adverse impact” means a significant, quantifiable, direct, and unavoidable impact,
based on objective, identified, and written public health or safety standards, policies, or
conditions as they existed on the date the application was deemed complete.

15.38.40 Solar Energy System Requirements.
All solar energy systems shall meet applicable health and safety standards and requirements
imposed by the state and the City, and local fire district.

Solar energy systems for heating water in single-family residences and for heating water in
commercial or swimming pool applications shall be certified by an accredited listing agency as
defined by the California Plumbing and Mechanical Code.

Solar energy systems for producing electricity shall meet all applicable safety and performance
standards established by the California Electrical Code, the Institute of Electrical and Electronics
Engineers, and accredited testing laboratories such as Underwriters Laboratories and, where
applicable, rules of the Public Utilities Commission regarding safety and reliability.
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15.38.50 Duties of the City Building Department and Building Official.
The City Building Department (“Department”) shall ensure that all documents required for the
submission of an expedited solar energy system permit application are made available on the
publicly accessible City website.

Electronic submittal of the required permit application and documents shall be made available
to all small residential rooftop solar energy system permit applicants. An applicant’s electronic
signature shall be accepted on all forms, applications, and other documents in lieu of a wet
signature.

The Department shall adopt and update as necessary a standard plan and checklist of all
requirements with which small residential rooftop solar energy systems shall comply to be
eligible for expedited review. The small residential rooftop solar system permit process,
standard plan(s), and checklist(s) shall substantially conform to recommendations for expedited
permitting, including the checklist and standard plans contained in the most current version of
the California Solar Permitting Guidebook adopted by the Governor’s Office of Planning and
Research.

All fees prescribed for the permitting of small residential rooftop solar energy systems must
comply with Government Code Section 65850.55, Government Code Section 66015,
Government Code Section 66016, and State Health and Safety Code Section 17951.

15.38.60 Permit Review and Inspection Requirements.
The Department shall adopt an administrative, nondiscretionary review process to expedite
approval of small residential rooftop solar energy systems within 30 days of the adoption of this
Chapter. The Department shall issue a building permit or other nondiscretionary permit the
same day for over-the-counter applications, or for electronic applications, within 1-3 business
days of receipt of a complete application that meets the requirements of the approved
checklist and standard plan. Review of the application shall be limited to the Building Official’s
verification that the application meets local, state, and federal health and safety requirements.

The Building Official (Official) may require an applicant to apply for a conditional use permit if
the Official finds, based on substantial evidence, that the solar energy system could have a
specific, adverse impact upon the public health and safety. Applicants may appeal such
decisions in accordance with Section 2.36.030 of this Code.

If a conditional use permit is required, the Department may deny an application for the
conditional use permit if the Official makes written findings based upon substantive evidence in
the record that the proposed installation would have a specific, adverse impact upon public
health or safety and there is no feasible method to satisfactorily mitigate or avoid the adverse
impact. Such findings shall include the basis for the rejection of the potential feasible
alternative for preventing the adverse impact. Such decisions may be appealed in accordance
with Section 2.36.030 of this Code.
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Any condition imposed on an application shall be designed to mitigate the specific, adverse
impact upon health and safety at the lowest possible cost.

The Department shall use its best efforts to ensure that the selected method, condition, or
mitigation meets the conditions of subparagraphs (A) and (B) of paragraph (1) of subdivision (d)
of Section 714 of the Civil Code defining restrictions that do not significantly increase the cost
of the system or significantly decrease its efficiency or specified performance.

The Department shall not condition approval of an application on the approval of an
association, as defined in Section 4080 of the Civil Code.

If an application is deemed incomplete, a written correction notice detailing all deficiencies in
the application and any additional information or documentation required to be eligible for
expedited permit issuance shall be sent to the applicant for resubmission.

Only one inspection shall be required and performed by the Department for small residential
rooftop solar energy systems eligible for expedited review. If the Department and the
Cloverdale Fire Protection District (Fire District) have entered into an agreement allowing the
Department to perform fire safety inspections of eligible rooftop solar energy systems on
behalf of the Fire District, a separate fire inspection of the system is not required.

The inspection shall be done in a timely manner and should include consolidated inspections.
An inspection will be scheduled within one (1) business days of a request and provide a two (2)-
hour inspection window.

If a small residential rooftop solar energy system fails inspection, a subsequent inspection is
authorized but need not conform to the requirements of this section.”

Section 3. CEQA. The City Council finds that this Ordinance is exempt from the
requirements of the California Environmental Quality Act (“CEQA”) pursuant to Section
21080.35 (a) of the Public Resources Code (rooftop solar energy systems are statutorily
exempted from CEQA requirements), and Sections 15307 (the activity is a regulatory action
taken by the City of Cloverdale pursuant to its police power for the maintenance and protection
of a natural resource) and 15060(c)(3) (the activity is not a project as defined in Section 15378)
of the CEQA Guidelines (Title 14, Chapter 3 of the California Code of Regulations).

Section 4. Severability. If any provision of this Ordinance or the application thereof to any
person or circumstances is for any reason held to be invalid or unconstitutional by a decision of
any court of competent jurisdiction or preempted by state legislation, such decision or
legislation shall not affect the validity of the remaining portions of this Ordinance. The City
Council of the City of Cloverdale declares that it would have passed this ordinance and each and
every section, subsection, sentence, clause or phrase hereof not declared invalid or
unconstitutional without regard to any such decision or preemptive legislation.
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Section 5. Effective Date and Publication. This Ordinance of the City of Cloverdale shall be
effective thirty (30) days after the date of its passage. Before expiration of fifteen (15) days
after its passage, this ordinance or a summary thereof as provided in Government Code Section
36933, shall be published at least once in a newspaper of general circulation published and
circulated in the City of Cloverdale, along with the names of the City Council members voting
for and against its passage.

It is hereby certified that the foregoing Ordinance No. 700-2015 was introduced before
the City Council of the City of Cloverdale at a regular meeting thereof on the 25th day of
September 2015 and passed and adopted upon its second reading on the 25th day of October
2016 by the following voice vote: (Ayes - X; Noes - X; Absent - X).

AYES:
NOES:
ABSENT:
ABSTAIN:

Approved: Attested:

_________________________________ __________________________________
Mary Ann Brigham, Mayor Linda Moore, Deputy City Clerk
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City Council
Agenda Item Summary

Agenda Item:
Meeting Date:

8
October 25, 2016

Agenda Section

Consent

Staff Contact

Stephen Cramer, Police Chief

Agenda Item Title

Waive second reading and readopt Ordinance No. 701-2016 amending the Cloverdale Municipal Code,
Title 18 (Zoning Ordinance), Chapter 18.09, to add “Article III Marijuana, Section 18.09.300, Medical
Marijuana” and Ordinance No. 702-2016 amending Title 9, Chapter 9.36 “Marijuana” of the Cloverdale
Municipal Code Section 9.36.020, “Definitions” and Section 9.36.050 “Outdoor Cultivation of
Marijuana Prohibited” to reference the Cloverdale zoning Ordinance for definitions and regulations
related to cultivation of marijuana

Summary

California Government Code section 36933 requires that within 15 days after the adoption of an
ordinance, a city publish a copy of the ordinance and the Council vote in a newspaper of general
circulation. The Section also allows a city to only publish a summary of the ordinance instead of the
entire document, if the City publishes such summary 5 days prior the adoption, and again within 15
days after the adoption, including the names of those city council members voting for and against the
ordinance.

Ordinance No. 701-2016 and Ordinance No. 702-2016 were adopted by the City Council on January 26,
2016. Due to transitions of staff members, the City inadvertently did not publish a summary of the
ordinances in the newspaper at least 5 days prior to the adoption and again within 15 days of the
action.

In order to comply with the publishing requirements of Government Code section 36933, and to avoid
publishing the entire ordinances, Ordinance No. 701-2016 and Ordinance No. 702-2016 are being
placed before the City Council again for re-adoption. This is simply a re-adoption of the Ordinances.
No changes to the substance of the Ordinance has been made.

Options

Readopt Ordinance No. 701-2016 and Ordinance No. 702-2016.

Recommended Council Action

1. Waive second reading and readopt Ordinance No. 701-2016 amending the Cloverdale Municipal
Code, Title 18 (Zoning Ordinance), Chapter 18.09, to add “Article III Marijuana, Section 18.09.300,
Medical Marijuana”; and

2. Waive second reading and readopt Ordinance No. 702-2016 amending Title 9, Chapter 9.36
“Marijuana” of the Cloverdale Municipal Code Section 9.36.020, “Definitions” and Section 9.36.050
“Outdoor Cultivation of Marijuana Prohibited” to reference the Cloverdale zoning Ordinance for
definitions and regulations related to cultivation of marijuana.
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Attachments:

1. Ordinance 701-2016

2. Ordinance 702-2016

3. Adopted Ordinance 701-2016

4. Adopted Ordinance 702-2016

cc:
2721036.1
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CITY OF CLOVERDALE
CITY COUNCIL

ORDINANCE NO. 701-2016

AN ORDINANCE OF THE CITY COUNCIL OF CLOVERDALE AMENDING
CLOVERDALE MUNICIPAL CODE TITLE 18 (ZONING ORDINANCE), CHAPTER

18.09, TO ADD “ARTICLE III. MARIJUANA,” SECTION 18.09.300, “MEDICAL
MARIJUANA,” PROHIBITING COMMERCIAL MARIJUANA (CANNABIS)

ACTIVITIES AND REGULATING THE CULTIVATION OF MEDICAL MARIJUANA
BY QUALIFIED PATIENTS AND PRIMARY CAREGIVERS AND THE DELIVERY OF

MEDICAL MARIJUANA WITHIN THE CITY

WHEREAS, in 1996 voters in the State of California approved Proposition 215 (codified as
California Health and Safety Code section 11362.5 and entitled “The Compassionate Use Act of 1996”
or the “CUA”); and

WHEREAS, the primary purpose of the CUA was to ensure that seriously ill Californians have
the right to obtain and use marijuana for medical purposes where that medical use is deemed
appropriate and has been recommended by a physician who has determined that the person's health
would benefit from the use of marijuana in the treatment of cancer, anorexia, AIDS, chronic pain,
spasticity, glaucoma, arthritis, migraine, or any other illness for which marijuana provides relief; and

WHEREAS, in 2004, the State of California also enacted Senate Bill 420 (codified as California
Health and Safety Code section 11362.7 et seq. and referred to as “The Medical Marijuana Program” or
the “MMP”) to clarify the scope of Proposition 215 and to provide qualifying patients and primary
caregivers who collectively or cooperatively cultivate marijuana for medical purposes with a limited
defense to certain specified State criminal statutes. Assembly Bill (“AB”) 2650 (2010), and Assembly Bill
1300 (2011), amended the MMP to expressly recognize the authority of counties and cities to “[a]dopt
local ordinances that regulate the location, operation, or establishment of a medical marijuana
cooperative or collective” and to civilly and criminally enforce such ordinances; and

WHEREAS, despite voter approval of the CUA, various problems and uncertainties in the Act
impeded law enforcement’s ability to interpret and enforce the law, and the uncertainties also hindered
persons eligible to use marijuana for medical purposes from accessing marijuana, while many persons
took advantage of the Act to use marijuana for recreational and not medical purposes; and

WHEREAS, the CUA is limited in scope, in that it only provides a defense from State criminal
prosecution for possession and cultivation of marijuana to qualified patients and their primary
caregivers; and

WHEREAS, neither the CUA nor the MMP require or impose an affirmative duty or mandate
upon local governments to allow, authorize or sanction the establishment and the operation of facilities
cultivating, distributing, or processing medical marijuana; and

WHEREAS, in 2008, the City Council adopted Ordinance 660-2008, adding Chapter 9.36 to
the City of Cloverdale’s Municipal Code, which prohibited outdoor cultivation within the City limits of
Cloverdale. Chapter 9.36 was adopted to promote the public health, safety and welfare by protecting
City residents from the offensive odor and unreasonable risk of crime from outdoor cultivation of
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marijuana. Chapter 9.36 also prohibited dispensaries within the City limits of Cloverdale. The
Ordinance was written to protect citizens from the secondary impacts associated with medical marijuana
dispensaries, including, but not limited to, increased public consumption of marijuana and the potential
for increased marijuana DUIs, illegal resale of marijuana obtained at low cost from dispensaries,
loitering, fraud in obtaining or using medical marijuana identification cards, robbery, assaults, and other
crimes; also preventing increased demands for police response resulting from activities at medical
marijuana dispensaries and parcels where outdoor marijuana cultivation occurs, thereby avoiding
reduction of the ability of the City’s public safety officers to respond to other calls for service; and

WHEREAS, in City of Riverside v. Inland Empire Patients Health and Wellness Center, Inc. (2013) 56
Cal.4th 729, the California Supreme Court held that “[n]othing in the CUA or the MMP expressly or
impliedly limits the inherent authority of a local jurisdiction, by its own ordinances, to regulate the use of
its land…”. Additionally, in Maral v. City of Live Oak (2013) 221 Cal.App. 4th 975, the Court of Appeal
held that “there is no right-and certainly no constitutional right-to cultivate medical marijuana…”. The
Court in Maral affirmed the ability of a local governmental entity to prohibit the cultivation of marijuana
under its land use authority; and

WHEREAS, in October of 2015, the State of California enacted AB 243, AB 266, and Senate
Bill (“SB”) 643 in 2015 (commonly and collectively referred to as the Medical Marijuana Regulation and
Safety Act or the “MMRSA”). The MMRSA establishes regulation of medical cannabis cultivation,
manufacturing, and transportation, as well as create local and state-level licensing systems in California.
The MMRSA allows a city to prohibit, through land use regulations or ordinances, the cultivating,
delivering, distributing, or processing medical marijuana; and

WHEREAS, the City Council finds that commercial medical marijuana (cannabis) activities, as
well as cultivation for personal medical use as allowed by the CUA, MMP and the MMRSA can
adversely affect the health, safety, and well-being of City residents. Citywide prohibition of commercial
cultivation and regulation of personal cultivation is proper and necessary to avoid the risks of criminal
activity, degradation of the natural environment, malodorous smells and indoor electrical fire hazards
that may result from such activities. Further, as recognized by the Attorney General’s August 2008
Guidelines for the Security and Non-Diversion of Marijuana Grown for Medical Use, marijuana
cultivation or other concentration of marijuana in any location or premises without adequate security
increases the risk that surrounding homes or businesses may be negatively impacted by nuisance activity
such as loitering or crime; and

WHEREAS, under the Federal Controlled Substances Act, 21 U.S.C. § 801 et seq., the use
possession and cultivation of marijuana, medical or otherwise, is unlawful and subject to federal
prosecution; and

WHEREAS, the limited immunity from specified State marijuana laws provided by the CUA
and the MMP does not confer a land use right or the right to create or maintain a public nuisance; and

WHEREAS, the MMRSA contains language that requires a city to prohibit cultivation uses by
March 1, 2016, either expressly or otherwise under the principles of permissive zoning or the State will
become the sole licensing authority. The MMRSA also contains language that requires delivery services
to be expressly prohibited by local ordinance, if a city wishes to prohibit deliveries; and
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WHEREAS, the Planning Commission held a duly noticed public hearing on December 16,
2015, at which time it considered all evidence presented, both written and oral and at the end of the
hearing voted to adopt a resolution recommending that the City Council adopt the Ordinance with
recommendations for changes to Section 18.09.300 E (d) (allow cultivation in R-3 zones on parcels with
detached single-family dwelling) and 18.09.300 F(1) (cultivation of three (3) plants per parcel) and
18.09.300 F(3)(allow cultivation in R-3 zones on parcels with detached single-family dwelling); and

WHEREAS, the City Council held a duly noticed public hearing to consider this Ordinance on
January 12, 2016, at which time the City Council considered all evidence presented, both written and
oral.

NOW, THEREFORE, the City Council of the City of Cloverdale does ordain as follows:

SECTION 1. Amendment. Amendment of Title 18, Zoning Regulations: Chapter 18.09 is amended
to add 18.09.300 and read as follows:

“Article III. Marijuana

18.09.300. Medical Marijuana

A. Purpose and Intent.

It is the purpose and intent of this ordinance to:

1. Assist law enforcement agencies in performing their duties effectively and in accordance
with California law.

2. Acknowledge that the cultivation of medical marijuana is illegal under Federal law while
granting limited immunity from local prosecution to those medical marijuana cultivation activities that
do not violate the restrictions and limitations set forth in this Ordinance.

3. Ensure that marijuana grown for medical purposes remains secure and does not find its
way to non-patients or illicit markets.

4. Implement State law by providing an equitable approach for regulating the cultivation of
medical marijuana in a manner that is consistent with State law and balances the needs of medical
patients and their caregivers with the health, safety, morals and general welfare of the residents and
businesses within the City.

5. Require that medical marijuana be cultivated in appropriately secured, enclosed, and
ventilated structures, so as not to be visible to the public domain, to provide for the health, safety and
welfare of the public, to prevent odor created by marijuana plants from impacting adjacent properties,
and to ensure that marijuana grown for medical purposes remains secure and does not find its way to
non-patients or illicit markets.
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B. Definitions.

1. “Cannabis” shall have the same meaning as set forth in Business & Professions Code §
19300.5(f) as the same may be amended from time to time.

2. “Caregiver” or “primary caregiver” shall have the same meaning as set forth in Health &
Safety Code § 11362.7 as the same may be amended from time to time.

3. “Commercial marijuana activity” shall have the same meaning as that set forth in Business
& Professions Code § 19300.5(k) as the same may be amended from time to time.

4. “Cooperative/Collective” shall mean two (2) or more persons collectively or cooperatively
cultivating, distributing, using, transporting, possessing, administering, delivering or making available
medical marijuana (cannabis), with or without compensation.

5. “Cultivation” shall have the same meaning as set forth in Business & Professions Code
§ 19300.5(l) as the same may be amended from time to time.

6. “Cultivation site” shall have the same meaning as set forth in Business & Professions Code
§ 19300.5(x) as the same may be amended from time to time.

7. “Delivery” shall have the same meaning as set forth in Business & Professions Code
§ 19300.5(m) as the same may be amended from time to time.

8. “Dispensary” shall have the same meaning as set forth in Business & Professions Code
§ 19300.5(n) as the same may be amended from time to time. For purposes of this Chapter,
“Dispensary” shall also include a cooperative/collective.

9. “Dispensing” shall have the same meaning as set forth in Business & Professions Code
§ 19300.5(o) as the same may be amended from time to time.

10. “Distribution” shall have the same meaning as set forth in Business & Professions Code
§ 19300.5(p) as the same may be amended from time to time.

11. “Distributor” shall have the same meaning as set forth in Business & Professions Code
§ 19300.5(q) as the same may be amended from time to time.

12. “Manufacturer” or “Manufacturing” shall have the same meaning as set forth in Business
& Professions Code § 19300.5(y) as the same may be amended from time to time.

13. “Manufacturing site” shall have the same meaning as set forth in Business & Professions
Code § 19300.5(af) as the same may be amended from time to time.

14. “Marijuana” shall have the same meaning as cannabis as set forth in Business &
Professions Code § 19300.5(f) as the same may be amended from time to time.
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15. “Medical cannabis,” “medical cannabis product,” or “cannabis product” shall have the
same meanings as set forth in Business & Professions Code § 19300.5(ag) as the same may be amended
from time to time.

16. “Medical Marijuana Regulation and Safety Act” or the “MMRSA” shall mean the following
bills signed into law on October 9, 2015 as the same may be amended from time to time: AB 243, AB
246, and SB 643.

17. “Nursery” shall have the same meaning as set forth in Business & Professions Code
§ 19300.5(ah) as the same may be amended from time to time.

18. “Person” shall have the same meaning as set forth in Business & Professions Code
§ 19300.5(aj) as the same may be amended from time to time.

19. “Personal cultivation” or “Cultivation for Personal Use” shall mean cultivation by a
qualified patient or primary caregiver for the personal use by the qualified patient or the patients cared
for by the primary caregiver.

20. “Parcel” shall mean property assigned a separate parcel number by the Sonoma County
assessor.

21. “Qualifying patient” or “Qualified patient” shall have the same meaning as set forth in
Health & Safety Code § 11362.7 as the same may be amended from time to time.

22. “School” shall mean any public or private school providing instruction in kindergarten or
grades 1 to 12, inclusive, but does not include any private school in which education is primarily
conducted in private homes.

23. “Structure” shall mean a building completely enclosed and detached from a residence that
complies with the California Building Code, as adopted by the City, and has a complete roof enclosure
supported by connecting walls extending from the ground to the roof, a foundation, slab or equivalent
base to which the floor is secured by bolts or similar attachments, is secure against unauthorized entry,
and is accessible only through one or more lockable doors. Walls and roof must be constructed of solid
materials that cannot be easily broken through. Exterior walls must be constructed with non-
transparent material. Plastic sheeting, regardless of gauge, or similar products do not satisfy this
requirement.

24. “Testing laboratory” shall have the same meaning as set forth in Business & Professions
Code § 19300.5(z) as the same may be amended from time to time.

25. “Transportation” or “Transport” shall have the same meaning as set forth in Business &
Professions Code § 19300.5(am) as the same may be amended from time to time.

26. “Transporter” shall have the same meaning as set forth in Business & Professions Code
§ 19300.5(aa) as the same may be amended from time to time.
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C. Commercial Marijuana Activity Prohibited

Commercial marijuana activities or commercial medical marijuana activities of all types including, but
not limited to, dispensaries, collectives, cooperatives, transportation, distribution, cultivation,
manufacturing, testing and processing are expressly prohibited in all zoning districts, planned
developments and all specific and master plan areas in the City of Cloverdale. However, deliveries of
medical marijuana conducted in compliance with subsection 18.09.300(H) of this Section shall be
exempt.

D. Cultivation of Marijuana Prohibited

All cultivation of marijuana and medical marijuana, both indoor and outdoor, is prohibited in all zoning
districts, planned developments and all specific master plan areas in the City, except as authorized under
Section 18.09.300(E) and Section 18.09.300(F) for qualified patients and primary caregivers.

E. Qualified Patient/Primary Caregiver Cultivation in Detached Structure – Cultivation
Permit Required

1. A qualified patient or primary caregiver may cultivate medical marijuana in a detached
structure subject to all of the following requirements:

a. Cultivation shall occur inside one (1) detached structure (as defined in Section
18.09.300(B)(23)) in an area not exceeding one-hundred (100) square feet.

b. Cultivation inside the detached structure shall not exceed thirty (30) marijuana plants
(three (3) pounds processed marijuana) regardless of how many qualified patients or primary caregivers
reside on the parcel.

c. Cultivation of marijuana shall only occur on parcels with a detached single-family
dwelling. Parcels containing duplexes or multi-family dwellings, such as apartment buildings, shall not
be allowed to cultivate medical marijuana.

d. Cultivation of marijuana shall only occur on parcels with a detached single-family
dwelling, located in an area of the City zoned for Residential Use, Planned Development, and Planned
Unit Development (R-1, R-2, R-3, R-R, PD and PUD as set forth in Title 18).

e. The qualified patient or primary caregiver shall reside full-time on the premises where
the cultivation of marijuana occurs.

f. If the qualified patient or primary caregiver is a tenant on the parcel where he/she
wishes to cultivate marijuana, the qualified patient or primary caregiver shall obtain written permission
with a signature of the owner of the property authorizing the qualified patient or primary caregiver to
cultivate marijuana on the property.

g. No cultivation of marijuana shall occur within six hundred (600) feet of any school.
The six hundred (600) feet shall be measured from the closest property line of the school to the closest
property line of the cultivating parcel.
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h. The detached structure in which cultivation of marijuana will occur must comply with
all of the following:

i. All applicable California Building, Electrical and Fire Codes as adopted by the
City.

ii. No gas products, including without limitation, CO2, butane, propane and natural
gas) or generators shall be used within the structure.

iii. Structure shall maintain a minimum of a ten (10) foot setback from any property
line.

iv. Structure shall not utilize grow lights that exceed 1200 Watts.

v. Structure shall be locked whenever the person responsible for cultivating is not
present.

i. No marijuana growth shall be visible from the right of way.

j. Any qualified patient or primary caregiver cultivating marijuana shall maintain an
identification card with the State of California for medical marijuana use.

k. Cultivation shall be for personal use (“cultivation for personal use”) and no
commercial cultivation of marijuana shall be permitted in any zones.

l. All cultivated marijuana shall use only certified organic residual pesticides, herbicides,
and fungicides.

2. Any qualified patient or primary caregiver cultivating marijuana as allowed in this Section
18.09.300(E) of this Chapter (cultivation in detached structure) shall obtain a Cultivation Permit from
the Chief of Police, or his/her designee pursuant to Section 18.09.300(G) of this Chapter.

F. Qualified Patient/Primary Caregiver Cultivation – Small Grow Exception – No
Cultivation Permit Required

Any qualified patient or primary caregiver who cultivates three (3) or less marijuana plants for medical
purposes shall not be subject to the provisions of Section 18.09.300(E) of this Chapter and shall not be
required to obtain a Cultivation Permit from the Chief of Police, or his/her designee pursuant to Section
18.09.300(G) if all of the following requirements are met:

1. Cultivation of three (3) or less marijuana plants, per parcel, either indoors or outdoors,
regardless of how many qualified patients or primary caregivers reside on the parcel.

2. Cultivation of marijuana shall only occur on parcels with a detached single-family dwelling.
Parcels containing duplexes or multi-family dwellings, such as apartment buildings, shall not be allowed
to cultivate medical marijuana.
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3. Cultivation of marijuana shall only occur on parcels with a detached single-family dwelling,
located in an area of the City zoned for Residential Use, Planned Development, and Planned Unit
Development (R-1, R-2, R-3, R-R, PD and PUD, as set forth in Title 18).

4. The qualified patient or primary caregiver shall reside full-time on the premises where the
cultivation of marijuana occurs.

5. If the qualified patient or primary caregiver is a tenant on the parcel where he/she wishes
to cultivate marijuana, the qualified patient or primary caregiver shall obtain written permission with a
signature of the owner of the property authorizing the qualified patient or primary caregiver to cultivate
marijuana on the property.

6. No marijuana growth shall be visible from the right of way.

7. Any outdoor cultivation shall maintain a minimum of a ten (10) foot setback from any
property line.

8. If cultivation occurs inside the residence, the residence must be in full compliance with all
City codes and regulations, including the Building Code and Fire Code.

9. Cultivation shall remain at all times a secondary or accessory use of the residence and the
primary purpose of the residence shall at all times be as a dwelling.

10. Any qualified patient or primary caregiver cultivating marijuana shall maintain an
identification card with the State of California for medical marijuana use.

11. Cultivation shall be for personal use (“cultivation for personal use”) and no commercial
cultivation of marijuana shall be permitted in any zones.

12. All cultivated marijuana shall use only certified organic residual pesticides, herbicides, and
fungicides.

G. Cultivation Permit from Chief of Police – Only for Cultivation Under Section
18.09.300(E)

Any qualified patient or primary caregiver wishing to cultivate marijuana pursuant Section 18.09.300(E)
this Chapter shall obtain a Cultivation Permit from the Chief of Police, or his/her designee.

1. The Cultivation Permit Application shall include the following and the Chief of Police, or
his/her designee shall consider:

a. The name of each qualified patient or primary caregiver who participates in the
cultivation and their identification number and expiration date of all identification cards issued by the
State of California and/or Sonoma County for medical marijuana use.

b. The qualified patient or primary caregiver shall show proof of ownership of the
parcel where cultivation is to occur or if the qualified patient or primary caregiver is a tenant, written
consent of the owner, which has been notarized by a public notary.
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c. The physical site address where the cultivation will occur.

d. The number of plants and square footage of the area that will be cultivated.

e. A waste disposal plan that conforms to the requirements of this Chapter.

f. A signed consent form, authorizing inspections by the Cloverdale Police Department
or City Code Enforcement to enter and inspect the structure where marijuana cultivation occurs.

g. The potential risk of crime or violence associated with the location and cultivation.

h. If the qualified patient or primary caregiver cannot meet the regulations set forth in
Section 18.09.300 (E) of this Chapter, the Chief of Police may consider additional information and may
issue a Permit for Cultivation with specific exemptions.

2. The Chief of Police, or his/her designee, shall charge a fee according to the City’s master
fee schedule, for the Cultivation Permit. The fee shall be paid at the time the Application for
Cultivation Permit is provided to the Chief of Police, or his/her designee.

3. The Permit shall be issued in two (2) year increments and can be renewed thereafter unless
the Permit is suspended or revoked.

4. The Cultivation Permit may be suspended or revoked for any violation of local or State
law. If the Permittee is issued a Notice of Violation (“NOV”), the following process may occur to
suspend or revoke the Cultivation Permit which shall conform to the appeal process set forth in Chapter
1.14 of the Cloverdale Municipal Code:

a. The Chief of Police, or his designee, shall send written notice of the suspension or
revocation which shall be served on the Permittee whose Cultivation Permit is to be revoked or
suspended by certified mail with the legal violation and supporting facts. The notice shall contain an
advisement of the right to request an appeal pursuant to Cloverdale Municipal Code 1.14.070.

b. Any appeal requested pursuant to Cloverdale Municipal Code 1.14.070 shall include
an appeal processing fee as set forth in the City’s master fee schedule, as that schedule shall be amended
from time to time, and shall include a deposit in advance the amount of any penalty. No appeal shall
proceed without payment of the fee and deposit of the penalty with the City Clerk at the time the appeal
is filed; provided, however, that the City Manager may waive or defer the appeal fee upon written
request for good cause shown. Good cause may include severe economic hardship, significant attempts
to comply with the notice of violation, and other factors indicating good faith attempts to comply.

c. Suspension or revocation issued pursuant to subsection (4) shall be stayed pending
the appeal which is properly and timely filed, unless the City obtains an order from a court of competent
jurisdiction requiring or authorizing the abatement of the condition that is the subject of the City’s
enforcement efforts pursuant to Cloverdale Municipal Code 1.14.080.

d. The appeal hearing shall be conducted in conformance with Cloverdale Municipal
Code 1.14.090.
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e. The decision and order of the hearing officer shall be issued in conformance with
Cloverdale Municipal Code 1.14.100.

f. Any responsible party who is aggrieved by a decision of a hearing officer and who
has exhausted the administrative remedies provided in the Cloverdale Municipal Code, or any other
applicable law, shall have the right to seek judicial review of such decision by filing a petition for writ of
mandate in accordance with Code of Civil Procedure Section 1094.5 in conformance with Cloverdale
Municipal Code 1.14.110.

H. Delivery of Marijuana

Deliveries of marijuana into the City of Cloverdale shall be permitted so long as the delivering
dispensary obtains a business license pursuant to Chapter 5.04 of the Cloverdale Municipal Code for
delivery of marijuana and shall be in conformance with all of the following:

1. The delivery of marijuana shall be to a qualified patient or primary caregiver.

2. The amount of marijuana delivered to any qualified patient or primary caregiver shall not
exceed eight (8) ounces for any single delivery.

3. Deliveries can only be conducted between the hours of 8 a.m. to 8 p.m.

4. Deliveries shall be from a point of origin outside of the City to a residence in the City.

5. A dispensary wishing to make deliveries must obtain a State license issued pursuant to
Business and Professions Code Chapter 3.5, when such license is made available by the State, to conduct
deliveries.

6. Deliveries shall be made by an employee of the dispensary and said employee shall carry with
him/her at all times a physical copy of the City Business License and State license issued pursuant to
Business and Professions Code Chapter 3.5, when such a license is available, and the shipping manifest
pursuant to Business and Professions Code Section 11362.777, when such manifests are available.

I. Marijuana Dispensaries Prohibited

The establishment, operation or maintenance of medical marijuana dispensaries in the City of Cloverdale
is unlawful and prohibited pursuant to this Section and Chapter 9.36 of the Municipal Code. No permit
or any other applicable license or entitlement for use, including but not limited to the issuance of a
business license, shall be approved or issued for the establishment, maintenance or operation of a
medical marijuana dispensary at any permanent location within the city limits of the city of Cloverdale.

J. Disposal of Marijuana Related Substances

1. All excess marijuana not utilized by the qualified patient or primary caregiver must be
disposed of in accordance with the applicable State and local statutes and regulations.
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2. Marijuana solid and liquid waste must be stored, secured, managed and disposed of in
accordance with the applicable State and local statutes and regulations.

3. Marijuana plant matter waste must be rendered unusable prior to leaving a Permittee’s
premises. Allowable methods are by grinding and incorporating the marijuana waste with non-
consumable, solid waste so the resulting mixture is at least fifty percent (50%) non-marijuana waste.

K. Nuisance

Any use that does not conform with this Chapter, within the City limits of the City of Cloverdale, is
unlawful and hereby declared a public nuisance.

1. It is hereby declared to be unlawful and a public nuisance for any person or persons
owning, leasing, occupying, or having charge or possession of any legal parcel or premises within any
zoning district in the City to cultivate medical marijuana except as provided for in this Chapter. Such
violations may be abated in accordance with the procedures and remedies in Title 1, Chapter 6 of this
code, including the appeal procedure contained therein.

2. Any person who violates a provision of this Chapter is subject to administrative penalties
(pursuant to Title 1, Chapter 6 of this code), and any available civil remedies.

3. Any person who violates a provision of this chapter is liable for civil penalties of not less
than Two Hundred Fifty Dollars ($250.00) or more than Twenty-Five Thousand Dollars ($25,000.00)
for each day the violation continues.

L. Enforcement

Any violation of this Chapter shall be enforced by any applicable laws or ordinances, including, but not
limited to, Chapter 8.02 of the Cloverdale Municipal Code.

SECTION 2. California Environmental Quality Act (“CEQA”).

The City Council hereby finds that the adoption of this Ordinance is exempt from California
Environmental Quality Act (“CEQA”) pursuant to CEQA Guidelines section 15061(b)(3) of the State
CEQA Guidelines. Specifically, this Ordinance will not result in a direct or reasonably foreseeable
indirect physical change in the environment because it does not authorize the construction of any new
large structures or other physical changes resulting in impacts to the environment. This Ordinance
would also limit the number of outdoor plants to a limited amount so there will be no potential for
significant water impacts and pesticide application impacts. The larger amounts would need to be in a
detached structure therefore would also not result any water impacts or pesticide application impacts.
Further, cultivation in detached structures would not be visible and would not result in significant odor
issues.

SECTION 3. No Mandatory Duty of Care.

This Ordinance is not intended to, and shall not be construed or given effect in a manner that imposes
upon the City or any officer, agent, employee or volunteer, thereof a mandatory duty of care towards
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persons and property, so as to provide a basis of civil liability for damages, except as otherwise imposed
by law.

SECTION 4. Severability.

If any section, subsection, sentence, clause or phrase of this Chapter is for any reason held to be invalid
or unconstitutional by a decision of any court of competent jurisdiction, such decision shall not affect
the validity of the remaining portions of this Chapter. The City Council hereby declares that it would
have passed the ordinance codified in this Chapter, and each and every section, subsection, sentence,
clause or phrase not declared invalid or unconstitutional without regard to whether any portion of this
Chapter would be subsequently declared invalid or unconstitutional.

SECTION 5. Effective Date.

This Ordinance shall be and the same is hereby declared to be in full force and effect from and after
thirty (30) days after the date of its passage and shall be published once before the expiration of fifteen
(15) days after said passage, with the names of the Council Members voting for or against the same, in a
newspaper of general circulation published in the County of Sonoma, State of California.

I hereby certify that the foregoing is a true and complete copy of an ordinance duly and regularly
adopted by the City at a regular meeting thereof held on October 25, 2016, by the following vote:

PASSED, APPROVED AND ADOPTED this 25th day of October, 2016 by the following roll
call vote: (Ayes-X; Noes-X; Absent-X)

AYES:
NOES:
ABSENT:
ABSTAIN:

Approved: Attested:

_________________________________ __________________________________
Mary Ann Brigham, Mayor Linda Moore, Deputy City Clerk

2571511.2
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CITY OF CLOVERDALE
CITY COUNCIL

ORDINANCE NO. 702-2016

ORDINANCE AMENDING TITLE 9, CHAPTER 9.36, “MARIJUANA” OF THE
CLOVERDALE MUNICIPAL CODE, SECTION 9.36.020, “DEFINITIONS,” AND SECTION
9.36.050, “OUTDOOR CULTIVATION OF MARIJUANA PROHIBITED” TO REFERENCE
THE CLOVERDALE ZONING ORDINANCE FOR DEFINITIONS AND REGULATIONS

RELATED TO CULTIVATION OF MARIJUANA

WHEREAS, in 1996 voters in the State of California approved Proposition 215 (codified as
California Health and Safety Code section 11362.5 and entitled “The Compassionate Use Act of 1996”
or the “CUA”); and

WHEREAS, the primary purpose of the CUA was to ensure that seriously ill Californians
have the right to obtain and use marijuana for medical purposes where that medical use is deemed
appropriate and has been recommended by a physician who has determined that the person's health
would benefit from the use of marijuana in the treatment of cancer, anorexia, AIDS, chronic pain,
spasticity, glaucoma, arthritis, migraine, or any other illness for which marijuana provides relief; and

WHEREAS, in 2004, the State of California also enacted Senate Bill 420 (codified as
California Health and Safety Code section 11362.7 et seq. and referred to as “The Medical Marijuana
Program” or “MMP”) to clarify the scope of Proposition 215 and to provide qualifying patients and
primary caregivers who collectively or cooperatively cultivate marijuana for medical purposes with a
limited defense to certain specified State criminal statutes. Assembly Bill 2650 (2010), and Assembly
Bill 1300 (2011), amended the MMP to expressly recognize the authority of counties and cities to
“[a]dopt local ordinances that regulate the location, operation, or establishment of a medical marijuana
cooperative or collective” and to civilly and criminally enforce such ordinances; and

WHEREAS, despite voter approval of the CUA, various problems and uncertainties in the
Act impeded law enforcement’s ability to interpret and enforce the law, and the uncertainties also
hindered persons eligible to use marijuana for medical purposes from accessing marijuana, while many
persons took advantage of the Act to use marijuana for recreational and not medical purposes; and

WHEREAS, the CUA is limited in scope, in that it only provides a defense from state criminal
prosecution for possession and cultivation of marijuana to qualified patients and their primary
caregivers; and

WHEREAS, neither the CUA nor the MMP require or impose an affirmative duty or mandate
upon local governments to allow, authorize or sanction the establishment and the operation of
facilities cultivating, distributing, or processing medical marijuana; and

WHEREAS, in 2008, the City Council adopted Ordinance 660-2008, adding Chapter 9.36 to
the City of Cloverdale’s Municipal Code, which prohibited outdoor cultivation within the City limits
of Cloverdale. Chapter 9.36 was adopted to promote the public health, safety and welfare by
protecting City residents from the offensive odor and unreasonable risk of crime from outdoor
cultivation of marijuana. Chapter 9.36 also prohibited dispensaries within the City limits of Cloverdale.
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The Ordinance was written to protect citizens from the secondary impacts associated with medical
marijuana dispensaries, including, but not limited to, increased public consumption of marijuana and
the potential for increased marijuana DUIs, illegal resale of marijuana obtained at low cost from
dispensaries, loitering, fraud in obtaining or using medical marijuana identification cards, robbery,
assaults, and other crimes; also preventing increased demands for police response resulting from
activities at medical marijuana dispensaries and parcels where outdoor marijuana cultivation occurs,
thereby avoiding reduction of the ability of the City’s public safety officers to respond to other calls
for service; and

WHEREAS, in City of Riverside v. Inland Empire Patients Health and Wellness Center, Inc. (2013) 56
Cal.4th 729, the California Supreme Court held that “[n]othing in the CUA or the MMP expressly or
impliedly limits the inherent authority of a local jurisdiction, by its own ordinances, to regulate the use
of its land…”. Additionally, in Maral v. City of Live Oak (2013) 221 Cal.App. 4th 975, the Court of
Appeal held that “there is no right-and certainly no constitutional right-to cultivate medical
marijuana…”. The Court in Maral affirmed the ability of a local governmental entity to prohibit the
cultivation of marijuana under its land use authority; and

WHEREAS, in October of 2015, the State of California enacted Assembly Bill (“AB”) 243,
AB 266, and Senate Bill 643 in 2015 (commonly and collectively referred to as the Medical Marijuana
Regulation and Safety Act or the “MMRSA”). The MMRSA establishes regulation of medical cannabis
cultivation, manufacturing, and transportation, as well as create local and State-level licensing systems
in California. The MMRSA allows a city to prohibit, through land use regulations or ordinances, the
cultivating, delivering, distributing, or processing of medical marijuana; and

WHEREAS, the City Council finds that commercial medical marijuana (cannabis) activities,
as well as cultivation for personal medical use as allowed by the CUA, MMP and the MMRSA can
adversely affect the health, safety, and well-being of City residents. Citywide prohibition of
commercial cultivation and regulation of personal cultivation is proper and necessary to avoid the risks
of criminal activity, degradation of the natural environment, malodorous smells and indoor electrical
fire hazards that may result from such activities. Further, as recognized by the Attorney General’s
August 2008 Guidelines for the Security and Non-Diversion of Marijuana Grown for Medical Use,
marijuana cultivation or other concentration of marijuana in any location or premises without adequate
security increases the risk that surrounding homes or businesses may be negatively impacted by
nuisance activity such as loitering or crime; and

WHEREAS, the limited immunity from specified State marijuana laws provided by the CUA
and MMP does not confer a land use right or the right to create or maintain a public nuisance; and

WHEREAS, the MMRSA contains language that requires a city to prohibit cultivation uses
by March 1, 2016, either expressly or otherwise under the principles of permissive zoning or the State
will become the sole licensing authority. The MMRSA also contains language that requires delivery
services to be expressly prohibited by local ordinance, if a city wishes to prohibit deliveries; and

WHEREAS, as a result of the MMRSA, City staff drafted proposed a Zoning Ordinance
entitled an “Ordinance of the City Council of Cloverdale Amending Cloverdale Municipal Code Title
18 (Zoning Ordinance), Chapter 18.09, to Add “Article III. Marijuana,” Section 18.09.300, “Medical
Marijuana ,” Prohibiting Commercial Marijuana (Cannabis) Activities and Regulating the Cultivation
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of Medical Marijuana By Qualified Patients and Primary Caregivers and the Delivery of Medical
Marijuana Within the City.”

WHEREAS, the Planning Commission held a duly noticed public hearing on December 16,
2015, at which time it considered all evidence presented, both written and oral and at the end of the
hearing voted to adopt a resolution recommending that the City Council adopt the Ordinance with
recommendations for changes to Section 18.09.300 E (d) (allow cultivation in R-3 zones on parcels
with detached single-family dwelling) and 18.09.300 F(1) (cultivation of three (3) plants per parcel)
and 18.09.300 F(3)(allow cultivation in R-3 zones on parcels with detached single-family dwelling);
and

WHEREAS, on January 12, 2016, the City Council will hold a duly noticed public hearing to
consider the adoption of the proposed Zoning Ordinance entitled an “Ordinance of the City Council
of Cloverdale Amending Cloverdale Municipal Code Title 18 (Zoning Ordinance), Chapter 18.09, to
Add “Article III. Marijuana,” Section 18.09.300, “Medical Marijuana ,” Prohibiting Commercial
Marijuana (Cannabis) Activities and Regulating the Cultivation of Medical Marijuana By Qualified
Patients and Primary Caregivers and the Delivery of Medical Marijuana Within the City.” . Portions
of that Zoning Ordinance conflict with Title 9, Chapter 9.36 of the Cloverdale Municipal Code; and

WHEREAS, it is necessary to amend Title 9, Chapter 9.36 so as to avoid any conflict and to
harmonize those portions of the Municipal Code that address marijuana. This Ordinance makes
minor amendments to Chapter 9.36 of the Cloverdale Municipal Code, referencing the new Zoning
Ordinance provisions regulating the cultivation of medical marijuana.

NOW, THEREFORE, the City Council of the City of Cloverdale does ordain as follows:

SECTION 1. Amendment to Section 9.36.020. Chapter 9.36, “Marijuana,” Section 9.36.020,
“Definitions,” of the Cloverdale Municipal Code is hereby amended to read as follows:

“9.36.020. Definitions.
The Definitions that shall be utilized in this Chapter shall be the same Definitions set forth in Title
18, Section 18.09.300(B) that relate to marijuana.”

SECTION 2. Amendment to Section 9.36.050. Chapter 9.36, “Marijuana,” Section 9.36.050,
“Outdoor Cultivation of Marijuana Prohibited,” of the Cloverdale Municipal Code is hereby retitled
“Cultivation of Marijuana Prohibited,” and amended to read as follows:

“9.36.050. Cultivation of Marijuana prohibited.
All cultivation of marijuana and medical marijuana, both indoor and outdoor, is prohibited in all
zoning districts, planned developments and all specific master plan areas in the City, except as
authorized under Section 18.09.300(E) and Section 18.09.300(F) of the Cloverdale Municipal Code
for qualified patients and primary caregivers.”

SECTION 3. California Environmental Quality Act (“CEQA”).

The City Council hereby finds that the adoption of this Ordinance is exempt from California
Environmental Quality Act (“CEQA”) pursuant to CEQA Guidelines section 15061(b)(3) of the State
CEQA Guidelines. Specifically, this Ordinance will not result in a direct or reasonably foreseeable
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indirect physical change in the environment because it does not authorize the construction of any new
large structures or other physical changes resulting in impacts to the environment. This Ordinance
would also limit the number of outdoor plants to a limited amount so there will be no potential for
significant water impacts and pesticide application impacts. The larger amounts would need to be in
a detached structure and therefore, would also not result any water impacts or pesticide application
impacts. Further, cultivation in detached structures would not be visible and would not result in
significant odor issues.

SECTION 4. No Mandatory Duty of Care.

This Ordinance is not intended to, and shall not be construed or given effect in a manner that imposes
upon the City or any officer, agent, employee or volunteer, thereof a mandatory duty of care towards
persons and property, so as to provide a basis of civil liability for damages, except as otherwise
imposed by law.

SECTION 5. Severability.

If any section, subsection, sentence, clause or phrase of this Chapter is for any reason held to be
invalid or unconstitutional by a decision of any court of competent jurisdiction, such decision shall
not affect the validity of the remaining portions of this Chapter. The City Council hereby declares
that it would have passed the ordinance codified in this Chapter, and each and every section,
subsection, sentence, clause or phrase not declared invalid or unconstitutional without regard to
whether any portion of this Chapter would be subsequently declared invalid or unconstitutional.

SECTION 6. Effective Date.

This Ordinance shall be and the same is hereby declared to be in full force and effect from and after
thirty (30) days after the date of its passage and shall be published once before the expiration of fifteen
(15) days after said passage, with the names of the Council Members voting for or against the same,
in a newspaper of general circulation published in the County of Sonoma, State of California.

I hereby certify that the foregoing is a true and complete copy of an ordinance duly and regularly
adopted by the City at a regular meeting thereof held on October 25, 2016, by the following vote:

PASSED, APPROVED AND ADOPTED this 25th day of October 2016, by the following roll
call vote: (Ayes-X; Noes-X; Absent-X)

AYES:
NOES:
ABSENT:
ABSTAIN:

Approved: Attested:

_________________________________ __________________________________
Mary Ann Brigham, Mayor Linda Moore, Deputy City Clerk
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P.O. Box 217 • 124 North Cloverdale Blvd. • Cloverdale, CA 95425-0217 • Telephone (707) 894-2521 • FAX (707) 894-3451

City Council/Successor Agency
Agenda Item Summary

Agenda Item:
Meeting Date:

9
October 25, 2016

Agenda Section

Consent

Staff Contact

David Kelley, Assistant City Manager/ Community Development
Director

Agenda Item Title

Waive the second reading and readopt Ordinance No. 703-2016, amending the Cloverdale Municipal Code, Title 18
(Zoning Ordinance), Chapter 18.08.040, changing development standards for the SP-1 (Specific Plan 1) Zoning District
and rezoning a 12.3-acre parcel of land located at the southeast corner of Asti Road and Santana Drive (APN 117-050-
026) from the “MP-Business Park” District to the “SP-1-Specific Plan 1 District.” And, waive the second reading and
readopt Ordinance No. 704-2016 approving a Development Agreement between the City of Cloverdale and Spight
Properties II LCC pertaining to the development of the Alexander Valley Resort project.

Summary

California Government Code section 36933 requires that within 15 days after the adoption of an ordinance, a city
publish a copy of the ordinance and the Council vote in a newspaper of general circulation. The Section also allows a
city to only publish a summary of the ordinance instead of the entire document, if the City publishes such summary 5
days prior the adoption, and again within 15 days after the adoption, including the names of those city council
members voting for and against the ordinance.

Ordinance No. 703-2016 and Ordinance No. 704-2016 were adopted by the City Council on February 23, 2016. Due
to transitions of staff members, the City inadvertently did not publish a summary of the ordinances in the newspaper
at least 5 days prior to the adoption and again within 15 days of the action.

In order to comply with the publishing requirements of Government Code section 36933, and to avoid publishing the
entire ordinances, Ordinance No. 703-2016 and Ordinance No. 704-2016 are being placed before the City Council
again for re-adoption. This is simply a re-adoption of the Ordinances. No changes to the substance of the Ordinance
has been made.

Options

Waive second readings and readopt Ordinances 703-2016 and 704-2016.

Recommended Council Action

1) Waive the second reading and adopt Ordinance No. 703-2016 amending Title 18, “Zoning” of the Municipal
Code, making certain changes to the standards of the SP-1 District and rezoning one parcel of land (APN 117-
050-026) to the SP-1 District.

2) Waive the second reading and adopt Ordinance No. 704-2016 approving a Development Agreement
between the City of Cloverdale and Spight Properties II LLC pertaining to the Alexander Valley Resort project
generally located on approximately 267 acres of land located east of Asti Road, west of the Russian River,
south of Santana Drive and north of Cloverdale Municipal Airport.

Attachments: Ordinance No. 703-2016
Ordinance No. 704-2016
Adopted Ordinance No. 703-2016
Adopted Ordinance No. 704-2016

2606635.1
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CITY OF CLOVERDALE
CITY COUNCIL

ORDINANCE NO.703-2016

AN ORDINANCE OF THE CITY OF CLOVERDALE AMENDING TITLE 18,
“ZONING,” OF THE CITY MUNICIPAL CODE, MAKING CERTAIN CHANGES TO
THE STANDARDS OF THE SP-1 (SPECIFIC PLAN) ZONING DISTRICT AND
REZONING ONE PARCEL OF LAND TO THE SPECIFIC PLAN-1 (SP-1) ZONING
DISTRICT WITHIN THE ALEXANDER VALLEY RESORT PROJECT, (APNs 116-260-
012, 116-310-013 & -014, 117-050-010, -011, 012, -017, -024, -026, -027, -028
& -029)

THE CITY COUNCIL OF THE CITY OF CLOVERDALE HEREBY ORDAINS AS FOLLOWS:

SECTION 1. RECITALS

A. The Alexander Valley Resort Project (“Project”), is generally located south of
Santana Drive, east of Asti Road, west of the Russian River and north of Cloverdale
Municipal Airport.

B. The Project was originally approved by the City Council in 2009. The Project
consisted of a resort, golf course, resort mixed-use site and housing. Tyris
Corporation/Spight Properties II LLC (the “Applicant”), has requested certain changes to
the Project.

C. The Applicant is requesting a General Plan Amendment to change the land use
designation of 12.3 acre site on the southeast corner of Asti Road and Santana Drive
owned by the applicant from “BP-Business Park” to “DSC-Destination Commercial” and
other minor amendments to the Cloverdale General Plan, including but not limited to
allowing a golf course within the Project as an optional recreational use, not a
mandatory feature, and other minor amendments to ensure internal consistency within
the General Plan.

D. The application also includes a request for an amendment to the Alexander
Valley Resort Specific Plan, a Zoning Ordinance amendment rezoning the 12.3 acre site,
which would now be included within the Specific Plan, from “MP-Industrial Park” to
“Specific Plan-SP-1,” and a Development Agreement. The Zoning Ordinance
amendment designating the 12.3 acre site as Specific Plan-SP-1 would allow resort-
oriented uses to be developed on the 12.3 acre site.

E. The California Environmental Quality Act (“CEQA”), together with the State
Guidelines and City environmental regulations, require that certain projects be reviewed
for environmental impacts and that environmental documents be prepared. To comply
with CEQA, the City prepared an Addendum to the environmental impact report that
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was certified by the City in 2009, Alexander Valley Resort Project Environmental Impact
Report, State Clearinghouse No. 2003072142 (the “2009 EIR”).

F. The City Council has makes the following findings related to (1) the rezoning the
parcel of land described as County Assessor’s Parcel Number (APN) 117-050-026 to the
SP-1 district; (2) the amendment to Section 18.08.040 of the Zoning Ordinance to add a
“Resort Mixed-Use” category to the SP-1 district; (3) adding a list of permitted and
conditional uses for the Resort Mixed-Use category; and (4) establishing development
standards for future buildings within the Resort Mixed-Use land use category:

1. The proposed change of zone is consistent with the goals, objectives, policies
and programs of the Cloverdale General Plan and is necessary and desirable to
implement the provisions of the General Plan.

a. The proposed rezoning to the SP-1 zoning district for the 12.3 acre parcel
located on the southeast corner of Asti Road and Santana Drive is
consistent with the Alexander Valley Resort Specific Plan, which
implements portions of the General Plan.

b. Proposed development standards will provide guidance to the City,
project owners and future developers as to the intent of the City to allow
the orderly development of the affected property.

2. The proposed change of zone will not adversely affect the public health, safety
and welfare, or result in an illogical land use pattern.

a. The 2004 draft Alexander Valley Resort Environmental Impact Report has
evaluated the public health, safety and welfare issues, and mitigation
measures and the Addendum’s Mitigation Monitoring and Reporting
Program have provisions for eliminating or mitigating all such issues.

b. The land use pattern proposed for the Project is consistent with the
General Plan. The proposed option of an 18-hole golf course, Resort Hotel
and other land uses are envisioned within the Area II Destination
Commercial land use designations contained in the General Plan.

3. The proposed change of zone is consistent with the purpose and intent of
Chapter 18.03 of the Cloverdale Zoning Ordinance.

a. The proposed rezoning and revisions to the SP-1 District meets the Zoning
Ordinance purpose of implementing the General Plan. The General Plan
requires Specific Plan zoning for the Project site, and the Specific Plan and
zoning provide for such land uses.
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4. The potential environmental impacts of the proposed rezoning are less-than-
significant.

a. The rezoning will not adversely affect public health, safety or welfare as
demonstrated by the analysis of public health and safety conditions
contained in the draft 2004 Alexander Valley Resort EIR and Recirculated
DEIR (the “EIR”). The EIR analyzed potential public health impacts, airport
land use compatibility impacts, traffic safety impacts, geotechnical safety
impacts, air quality and greenhouse gas emissions, potential flooding and
safety impacts, impacts to public safety providers, and impacts related to
soil and groundwater contamination. The EIR concludes that, with
adherence to mitigation measures as set forth in the two DEIR documents
including the Addendum, all safety impacts and conditions will be less
than significant. The Mitigation Monitoring and Reporting Program will
assure that all EIR mitigation measures are implemented.

G. On February 9, 2016, the City Council held a properly noticed public hearing
regarding this Zoning Ordinance Amendment and considered all comments received in
writing and all testimony received at the public hearing.

SECTION 1. PURPOSE AND INTENT

The purpose and intent of these changes is to amend the Zoning Ordnance Text to
rezone the 12.3 acre parcel at the southeast corner of Asti Road and Santana Drive to
the SP-1 District and to amend the SP-1 District to add a “Resort Mixed-Use” land use
category with a listing of permitted and conditional uses and development standards as
shown on Exhibit 1.

SECTION 2. FINDINGS

The above recitals are hereby declared to be true and correct and hereby incorporated
herein as the required Findings of the City Council of the City of Cloverdale.

SECTION 3. AMENDMENTS TO TITLE 18 OF THE CLOVERDALE MUNICIPAL CODE

Section 18.08.040, SP-1 Alexander Valley Resort, is amended to read as set forth in
Exhibit A.

SECTION 4. RECLASSIFIED PROPERTIES

Title 18, “Zoning,” of the City of Cloverdale Municipal Code is hereby amended by
amending the “Zoning Map of the City of Cloverdale” so as to reclassify the 12.3 acre
site on the southeast corner of Asti Road and Santana Drive to the Specific Plan 1 (SP-1)
zoning district, as shown in Exhibit 1.
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SECTION 5. SEVERABILITY

If any section, subsection, sentence, clause or phrase of this Chapter is for any reason
held to be invalid or unconstitutional by a decision of any court of competent
jurisdiction, such decision shall not affect the validity of the remaining portions of this
Chapter. The City Council hereby declares that it would have passed the ordinance
codified in this Chapter, and each and every section, subsection, sentence, clause or
phrase not declared invalid or unconstitutional without regard to whether any portion
of this Chapter would be subsequently declared invalid or unconstitutional.

SECTION 6. EFFECTIVE DATE

This Ordinance shall be and the same is hereby declared to be in full force and effect
from and after thirty (30) days after the date of its passage and shall be published once
before the expiration of fifteen (15) days after said passage, with the names of the
Council Members voting for or against the same, in a newspaper of general circulation
published in the County of Sonoma, State of California.

I hereby certify that the foregoing is a true and complete copy of an ordinance
duly and regularly adopted by the City at a regular meeting thereof held on October 25,
2016, by the following vote:

PASSED, APPROVED AND ADOPTED this 25rd day of October, 2016 by the following
vote: (Ayes-X; Noes-X; Absent-X)

AYES:
NOES:
ABSENT:
ABSTAIN:

Approved: Attested:

______________________________ _____________________________

Mary Ann Brigham, Mayor Linda Moore, Deputy City Clerk

Attached: Exhibit 1- Amended Zoning
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CITY OF CLOVERDALE
CITY COUNCIL

ORDINANCE NO. 704-2016

AN ORDINANCE OF THE CITY OF CLOVERDALE APPROVING A DEVELOPMENT
AGREEMENT WITH SPIGHT PROPERTIES II LLC PERTAINING TO THE DEVELOPMENT
OF THE ALEXANDER VALLEY RESORT PROJECT LOCATED ON APPROXIMATELY 267
ACRES OF LAND LYING EAST OF ASTI ROAD, WEST OF THE RUSSIAN RIVER, SOUTH
OF SANTANA DRIVE AND NORTH OF CLOVERDALE MUNICIPAL AIRPORT (APNs 116-
260-012; 116-310-013 AND -014; 117-050-010, -011, -012, -017, -024, -026, -027, -
028, AND -029)

THE CITY COUNCIL OF THE CITY OF CLOVERDALE HEREBY ORDAINS AS FOLLOWS:

SECTION 1. RECITALS

A. In order to strengthen the public land use planning process, to encourage private
participation in comprehensive planning, to reduce the economic risk of development and to
reduce the waste of resources, the Legislature of the State of California adopted the
“Development Agreement Statute” (Government Code Section 65864 et seq.). The
Development Agreement Statute authorizes the City and an applicant for a development
project, having legal or equitable interest in the real property, to enter into a development
agreement establishing certain development rights in, and obligations with respect to, the
property which is the subject of a development project application. Pursuant to the
Development Agreement Statute, the City adopted rules and regulations establishing
procedures and requirements for consideration of development agreements on January 5,
1987 (“Development Agreement Resolution”). City staff and representative of Tyris
Corporation/Spight Properties II LLC (the “Landowner”) have processed, considered and
executed a Development Agreement in accordance with those City rules and regulations.

B. The Development Agreement Statute permits cities and counties to contract with
private interests for their mutual benefit in a manner not otherwise available to the
contracting parties. Such agreements, as authorized by the Development Agreement Statute,
can assure property owners and developers that development approvals granted by public
agencies will not change during the period of development of their projects. Cities and
counties are equally assured that costly infrastructure such as roads, sewers, schools, fire
protection facilities, etc., will be available at the time development projects come on line.

C. Landowner is the owner of approximately 267 acres in the City of Cloverdale more
particularly described in Exhibit A of the attached Development Agreement.

D. On June 10, 2009, the City Council of the City took the following actions with respect to
the Property (collectively, the “2009 Approvals”):

1. By Resolution 027-2009, approved a Water Supply Assessment for the Alexander Valley
Resort Project;
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2. By Resolution 028-2009, certified the Final Environmental Impact Report consisting of a
2004 Draft Environmental Impact Report, a 2008 Recirculated Draft Environmental
Impact Report and a 2009 Final Environmental Impact Report (collectively the “FEIR”)
and adopted a Mitigation Monitoring and Reporting Program for the Alexander Valley
Resort Project;

3. By Resolution No. 029-2009, adopted the Alexander Valley Resort Specific Plan (the
“2009 Specific Plan”) and directed staff to file an annexation application for the
Alexander Valley Resort Project; and

4. By Ordinance No. 671-2009, amended Chapter 18 of the City of Cloverdale Zoning
Ordinance and prezoned the Property to the SP-1 Zoning District for the Alexander
Valley Resort Project.

E. On February 10, 2010, the City Council of the City, by Resolution No. 014-2010,
approved a revised Mitigation Monitoring and Reporting Program (the “MMRP”) for the
Alexander Valley Resort Project.

F. On April 7, 2010, the Sonoma County Local Agency Formation Commission, by
Resolution No. 2579, approved a Sphere of Influence Amendment and a Reorganization of
Territory designated as Cloverdale Reorganization No. 2009-001 (Alexander Valley Resort)
approving the annexation of the Property to the City of Cloverdale. Such approval resulted in
confirmation of the SP-1 zoning.
Since then, Landowner has completed the clean closure of the 22-acre wood waste landfill area
which contained approximately 600,000 cubic yards of non-hazardous wood chips, bark,
sawdust, soil and rock. Owner’s clean closure has accomplished the following: (1) removal of
potential future environmental liability associated with groundwater and surface water quality
issues; (2) elimination of future monitoring and maintenance activities associated with the
disposal site cap and drainage controls; (3) removal of the wood waste landfill from regulatory
oversight; (4) reuse of the materials for beneficial purposes; and (5) preparation of the site for
future uses, including the Project. The North Coast Regional Water Quality Control Board
(“RWQCB”) issued the final Waste Discharge Requirements (“WDRs”), Order No. R1-2005-0032,
in June 2005, and Owner received clean closure certification in June 2012.

H. Landowner also completed extensive soil and groundwater remediation activities for
the petroleum hydrocarbon-affected soil and groundwater east of the former head rig and for
the affected soil south of the former mechanic shop in order to remove the source of
petroleum hydrocarbons and to minimize future impacts to groundwater. PES Environmental,
Inc. (“PES”), performed these remediation activities and has requested that the RWQCB
consider “no further action” with regard to the hydrocarbons in soil and groundwater in these
areas.

I. In addition, International Paper, Inc., as the successor in interest to Masonite
Corporation, a former site operator, has been working with the RWQCB to investigate and
remediate groundwater contamination at the site, including contamination of a deep aquifer
under a portion of the Site. In August 2013, the RWQCB concurred with International Paper’s
proposed final cleanup remedy of Monitored Natural Attenuation (“MNA”) for shallow and
bedrock groundwater in certain areas of the Property. The Remedial Action Work Plan
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approved by the RWQCB includes: (1) verification groundwater monitoring until the site
groundwater achieves the cleanup goals; (2) deed restriction on a portion of the site where
residual levels of wood treatment chemicals are present in soil; (3) a restricted area where
groundwater use is prohibited; (4) destruction of certain groundwater monitoring wells and an
old water supply well; and (5) a soil management plan to identify and address any
contamination found during redevelopment. In accordance with Monitoring and Reporting
Program No. R1-2013-0057, different MNA processes are occurring in different areas on the
Property and reports are to be submitted to the RWQCB semi-annually. The five (5) remaining
monitoring wells on the Property are not expected to impact Project development.

J. In 2015, Landowner applied to the City for certain revisions to the City’s General Plan,
the 2009 Specific Plan, and the Zoning Ordinance, and, as contemplated by the 2009 Specific
Plan, Landowner also applied to the City for a Development Agreement to govern future
development of the Property (collectively, the “Proposal”). The Proposal requests revision of
the Specific Plan to make the golf course component an allowed rather than required use, and
to provide for the possibility of an alternate recreation use if approved by the City Council. The
Proposal also seeks to re-introduce a 12.3 acre parcel into the planning area that had been part
of the original project assessed by the Draft Environmental Impact Report, and provides land
use development standards for those 12.3 acres consistent with the existing zoning (M-P,
Industrial Park) and the originally-proposed zoning (G-C, General Commercial).

K. In response to the 2015 application, the City undertook review of the FEIR prepared for
the 2009 Approvals and determined that an addendum to the FEIR was appropriate for
consideration and action on the 2015 application (“2015 Addendum”).

L. On December 2, 2015 and January 5, 2016, at a duly-noticed public hearing, the City’s
Planning Commission considered the FEIR and the 2016 Addendum, Landowner’s application
for certain General Plan, 2009 Specific Plan, and Zoning Ordinance amendments; and this
Agreement. Following due consideration, by Resolutions No. 00-2016, No. 003-2016, and No.
004-2016, the Planning Commission recommended to the City Council that the City Council not
approve Landowner’s application, although the Commission did support the preparation of the
CEQA Addendum. The Landowner appealed the Planning Commission’s action to the City
Council.

M. On February 9, 2016, at a duly-noticed public hearing, the City Council of the City took
the following actions relating to the Landowner’s application:
1. By Resolution No. 013-2016, approved and adopted the 2015 Addendum to the FEIR;
2. By Resolution No. 014-2016, amended the City of Cloverdale General Plan;
3. By Resolution No. 015-2016, amended the 2009 Specific Plan (as amended, the “Specific
Plan”); and
4. By Ordinance No703-2016, amended Chapter 18 of the City of Cloverdale Zoning
Ordinance. Approvals 2, 3, and 4 above are collectively referred to herein as the “Project
Approvals.”

N. Landowner desires to sell the Property to a developer with the qualifications, expertise,
and experience to develop the Property in accordance with the Project Approvals and as
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contemplated in the draft Development Agreement. The development of the Property in
accordance with the draft Development Agreement and the Project Approvals will provide for
orderly growth within the City, consistent with the goals, policies, and other provisions of the
City’s General Plan and the Specific Plan.

O. The City recognizes that the economic success of the Project depends greatly upon the
certainty and timing of the City’s regulations and fees.

P. As contemplated by the Specific Plan, the City and Landowner desire to enter into the
attached Development Agreement to identify and assign key implementing responsibilities,
including but not limited to, vesting of entitlements, the construction of infrastructure, and
continuing maintenance responsibilities and agreements.

Q. For the reasons recited herein, Landowner and the City have determined that the
Project is the type of development for which the attached Agreement is appropriate. The
Development Agreement will eliminate uncertainty in planning and provide for the orderly
development of the Property and otherwise achieve the goals and purposes for which the
Development Agreement Statute and the Development Agreement Resolution were enacted.

R. In exchange for these benefits to the City, together with the public benefits that will
result from the development of the Property pursuant to the Project Approvals, Landowner
desires to receive the assurance that it may proceed with development of the Property,
including receipt of building permits and all other permits and approvals required to complete
construction of the Project in accordance with the terms and conditions of the draft
Development Agreement.

S. On February 9, 2016, the City Council, as the legislative body for purposes of
Development Agreement approval, held a properly noticed public hearing pursuant to
Government Code section 65867 regarding the Development Agreement, and considered all
comments received in writing and all testimony received at the public hearing.

SECTION 2. FINDINGS.

Therefore, on the basis of: (a) the foregoing recitals, which are hereby incorporated herein; (b)
the City of Cloverdale’s General Plan; and (c) the Alexander Valley Resort Project FEIR and
Addendum to said FEIR, the City Council finds and determines that:

A. Pursuant to Government Code section 65867.5, the Development Agreement is
consistent with the objectives, policies, general land uses and programs specified and
contained in the City’s General Plan and the approved Alexander Valley Resort Special Plan in
that the property is designated for a destination resort hotel project that includes a spa,
restaurant and conference center along with a major open space use, residential use and
related commercial uses.

B. The Development Agreement is compatible with the uses authorized in, and the
regulations prescribed for, the land use area in which the real property is located and
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entitlements associated with such land use area, is consistent with the overall zoning for the
site, Alexander Valley Resort Specific Plan and General Plan.

C. The Development Agreement is in conformity with public convenience, general welfare
and good land use policies in that the Development Agreement will continue to implement
land use guidelines set forth in the General Plan and help ensure a successful development
that meets community and market needs. The Development Agreement is consistent with the
policies of the Housing Element within the applicable General Plan, in that it allows for future
construction of dwelling units as part of the resort development.

D. The Development Agreement will not be detrimental to the health, safety and general
welfare in that the Project will proceed in accordance with the programs and policies of the
General Plan and other Project Approvals.

E. The Development Agreement will not adversely affect the orderly development of the
property, or the preservation of property values, in that the amendment is consistent with the
applicable General Plan and the Alexander Valley Resort Specific Plan, and there is no evidence
to suggest that this Project will lower property values.

F. The Development Agreement is consistent with and includes the substantive elements
of Government Code sections 65864 through 65869.5, and has been processed consistent with
all the procedural requirements thereof.

SECTION 3. APPROVAL OF DEVELOPMENT AGREEMENT

The City Council hereby approves the Development Agreement between the City of Cloverdale
and Spight Properties attached to this ordinance as Exhibit 1, and authorizes the City Manager
to execute the Development Agreement. Within ten (10) days after the Development
Agreement is executed by the City Manager and Spight Properties, the City Clerk shall submit
the Development Agreement to the County Recorder for recordation.

SECTION 4. SEVERABILITY

If any section, subsection, sentence, clause or phrase of this Chapter is for any reason held to
be invalid or unconstitutional by a decision of any court of competent jurisdiction, such
decision shall not affect the validity of the remaining portions of this Chapter. The City Council
hereby declares that it would have passed the ordinance codified in this Chapter, and each and
every section, subsection, sentence, clause or phrase not declared invalid or unconstitutional
without regard to whether any portion of this Chapter would be subsequently declared invalid
or unconstitutional.

SECTION 5. EFFECTIVE DATE

This Ordinance shall be and the same is hereby declared to be in full force and effect from and
after thirty (30) days after the date of its passage and shall be published once before the
expiration of fifteen (15) days after said passage, with the names of the Council Members
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voting for or against the same, in a newspaper of general circulation published in the County of
Sonoma, State of California.

I hereby certify that the foregoing is a true and complete copy of an ordinance duly and
regularly adopted by the City at a regular meeting thereof held on October 25, 2016, by the
following vote:

PASSED, APPROVED AND ADOPTED this 25th day of October, 2016 by the following vote: (Ayes-X;
Noes-X; Absent-X)

AYES:
NOES:
ABSENT:
ABSTAIN:

Approved: Attested:

_______________________________ _____________________________
Mary Ann Brigham, Mayor Linda Moore, Deputy City Clerk

Attachment: Exhibit 1-Development Agreement between City of Cloverdale and Spight Properties II, LLC
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P.O. Box 217 • 124 North Cloverdale Blvd. • Cloverdale, CA 95425-0217 • Telephone (707) 894-2521 • FAX (707) 894-3451

City Council/Successor Agency
Agenda Item Summary

Agenda Item:
Meeting Date:

10

October 25, 2016

Agenda Section

Consent

Staff Contact

Stephen Cramer, Police Chief

Agenda Item Title

Waive second reading and readopt Ordinance No. 705-2016 Repealing and Replacing Cloverdale
Municipal Code Chapter 5.24 Relating to Massage Therapy and Massage Establishments

Summary

California Government Code section 36933 requires that within 15 days after the adoption of an
ordinance, a city publish a copy of the ordinance and the Council vote in a newspaper of general
circulation. The Section also allows a city to only publish a summary of the ordinance instead of the
entire document, if the City publishes such summary 5 days prior the adoption, and again within 15
days after the adoption, including the names of those city council members voting for and against the
ordinance.

Ordinance No. 705-2016 was adopted by the City Council on March 22, 2016. Due to transitions of
staff members, the City inadvertently did not publish a summary of the ordinance in the newspaper at
least 5 days prior to the adoption and again within 15 days of the action.

In order to comply with the publishing requirements of Government Code section 36933, and to avoid
publishing the entire ordinance, Ordinance No. 705-2016 is being placed before the City Council again
for re-adoption. This is simply a re-adoption of the Ordinance. No changes to the substance of the
Ordinance has been made.

Options

Waive second reading and readopt Ordinance 705-2016.

Recommended Council Action

Waive the second reading and readopt Ordinance 705-2016, repealing and replacing Cloverdale
Municipal Code Chapter 5.24 relating to massage therapy and massage establishments

Attachments:

1. Ordinance 705-2016
2. Adopted Ordinance 705-2016

cc:
2721061.1
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ORDINANCE NO. 705-2016
AN ORDINANCE OF THE CITY COUNCIL OF THE CITY OF CLOVERDALE

REPEALING AND REPLACING CLOVERDALE MUNICIPAL CODE CHAPTER 5.24
RELATING TO MASSAGE THERAPY AND MASSAGE ESTABLISHMENTS

WHEREAS, there is substantial research that indicates that the skillful practice of
massage can provide many health benefits including relief of pain from disease, injury and other
sources, and that massage can be a valuable component of a wellness program; and

WHEREAS, the City of Cloverdale has an interest in the safe operation and licensing of
massage businesses in the City; and

WHEREAS, in 1975, the City Council adopted Cloverdale Municipal Code Chapter
5.24, establishing regulations governing massage therapy businesses and practitioners; and

WHEREAS, on September 27, 2008, the Governor approved Senate Bill 731 (“SB
731”), which sanctioned Business and Professions Code sections 4600 et seq., known as the
Massage Therapy Act, to the California Business and Professions Code, which provided for the
formation of a nonprofit “Massage Therapy Organization” to oversee a State-sanctioned program
of certification for massage therapy practitioners; and

WHEREAS, pursuant to SB 731, the “California Massage Therapy Council” was formed
and established a scheme for a voluntary certification process for persons wishing to practice
massage therapy in California, with the intention of enabling persons so certified to practice
massage therapy in any city within the State without being required to obtain a local permit to
practice; and

WHEREAS, SB 731 included a sunset clause, expiring on January 1, 2015, to allow the
State to review the law and its impacts; and

WHEREAS, on September 18, 2014, Governor Brown signed Assembly Bill 1147 (“AB
1147”), effective January 1, 2015, which substantially changed Business and Professions Code
sections 460, 4600-4621, and Government Code section 51034, by significantly revising existing
laws regulating certified massage professionals and gave cities and counties some regulatory
authority over massage establishments; and

WHEREAS, there have been significant changes to State laws relating to massage
therapy and to the landscape of massage businesses in the City of Cloverdale, since the City of
Cloverdale enacted Cloverdale Municipal Code Chapter 5.24; and

WHEREAS, a revision to the Cloverdale Municipal Code relating to massage therapy
and massage establishments will streamline licensing procedures while promoting those
businesses that provide legitimate and important health and therapeutic services to the
community and prohibiting those businesses that conduct illicit activity; and

WHEREAS, a revision to Municipal Code Chapter 5.24 will also bring the City’s local
ordinance into compliance with uniform statewide regulations enacted by AB 1147; and
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WHEREAS, this Ordinance is enacted pursuant to Government Code Sections 51030-
51034 and Business and Professions Code Sections 4600 et seq., as amended by AB 1147.

NOW, THEREFORE, THE CITY COUNCIL OF THE CITY OF CLOVERDALE
DOES HEREBY ORDAIN AS FOLLOWS:

SECTION 1. Cloverdale Municipal Code Title 5, “Business Taxes, Licenses and
Regulations,” Chapter 5.24 entitled "Massage Parlors,” as presently written, is hereby repealed in
its entirety.

SECTION 2. New Chapter 5.24 entitled “Massage Therapy and Massage
Establishments” is hereby incorporated into Title 5, “Business Taxes, Licenses and Regulations”
and adopted to read as follows:

“Chapter 5.24

MASSAGE THERAPY AND MASSAGE ESTABLISHMENTS

5.24.010 Purpose and Intent.

It is the purpose and intent of this Chapter to provide for the orderly regulation of
individuals and businesses providing massage therapy services, and to prevent and discourage
the misuse of massage therapy as a front for prostitution, human trafficking, and related activities
in violation of State law while protecting the interests of the public health, safety and welfare of
the community by providing certain minimum standards for health and safety, building,
sanitation, education, and operation standards for massage therapists and businesses.

It is the further intent of this Chapter to update and streamline local massage therapy
permitting procedures, while still facilitating and advancing the ethical practice of massage
therapy. It is also the intent of the City Council that this Chapter apply to any business, location
or individual that provides massage services regardless of the business name or individual’s title
or position.

5.24.020. Definitions.

For the purpose of this Chapter, unless the context clearly requires a different meaning,
the words, terms and phrases set forth in this Section shall have the meanings given them in this
section:

A. “Applicant” shall mean the individual or individuals applying for a Massage
Therapist Permit or a Massage Establishment Permit. Only an owner(s) may apply for a
Massage Establishment Permit.
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B. “California Massage Therapy Council” or “CAMTC” shall mean the non-profit
organization created to regulate the massage industry set forth Chapter 10.5 of Division 2 of the
Business and Professions Code of the State of California (commencing with Section 4600).

C. “CAMTC Certificate” shall mean a current and valid certificate issued by the
California Massage Therapy Council to a massage practitioner pursuant to Business and
Professions Code section 4601(b) or (c) or any later enacted amendment.

D. “CAMTC certified” shall mean any individual, certified by the CAMTC and
possessing a valid CAMTC Certificate and is licensed to practice or administer massage, in
exchange for any form of compensation within the City of Cloverdale. All persons certified by
CAMTC shall have the right to perform or engage in the practice of massage consistent with the
Massage Therapy Act, the qualifications established by his or her certification and the provisions
of this Chapter stated herein.

E. “Chair massage” shall mean any massage given to a person who is fully clothed
and sitting in an upright position on a professional bodywork seat, stool, office seat, wheelchair
or other chair-like device.

F. “City” shall mean the City of Cloverdale.

G. “Client” shall mean the customer or patron who pays for or receives massage
services.

H. “Compensation” means the payment, loan, advance, donation, contribution,
deposit, exchange or gift of money or anything of value.

I. “Disqualifying offense” shall mean any offense which disqualifies an Applicant
from obtaining a Permit pursuant to this Chapter. Disqualifying offenses are any of the
following:

1. The Applicant has provided materially false information in his/her
application.

2. Within five (5) years immediately preceding the date of the filing of the
application, the Applicant has been convicted of, or pled guilty to, any of the following offenses:
violation of Penal Code sections 243.4, 261, 266a through 266j, inclusive, 267, 288, 314 to 316
inclusive, 318, 647a, 647b,647d, 647i, 647j, any offenses requiring registration under Penal Code
section 290 or Health and Safety Code section 11590; any felony offense involving the
possession for sale, sale, transportation, furnishing or giving away of a controlled substance
specified in Health and Safety Code sections 11054 to 11058, inclusive, as amended; violation of
any charge related to human trafficking including United States Code Title 18, Chapter 77,
Sections 1590, 1591 or 1592; any offense in another state which if committed in California,
would have been punishable as one or more of the offenses mentioned here; any offense
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involving the use of force or violence upon the person of another, or any offense involving theft,
embezzlement or moral turpitude.

3. Any violation of any provision of this Chapter resulting in a suspension or
revocation of any Permit issued under this Chapter, or a violation of a similar law in any other
jurisdiction, which resulted in a suspension or revocation of a permit under that law.

J. “Employs or retains” shall mean a person that is a directly paid employee of the
massage establishment; or an independent contractor who receives compensation for massage
therapy provided to patrons of the massage establishment; or a person that receives a referral of
patrons from the massage establishment and, at any time before or after the referral, arranges in
any way for compensation to flow to the massage establishment operator (regardless of whether
the parties involved acknowledge that compensation is flowing in exchange for the referral, or
whether such parties record such compensation in their financial records).

K. “Employee” shall mean any person employed by a massage business who may
render any service to the business and who receives any form of compensation from the business.
For the purposes of this Chapter, the term “Employee” shall include independent contractors,
agents and volunteers.

L. “Home occupation massage therapist” shall mean a massage therapist that
practices massage within his or her own residence. All home occupation massage therapists are
subject to the requirements for home occupation permits as set forth in Section 18.03.190 of the
Cloverdale Municipal Code and no more than two (2) massage therapists may operate as home
occupation massage therapists in any single residence.

M. “Inspector” shall mean the person or persons designated by the permit authority to
conduct any inspections required or permitted under this Chapter.

N. “Manager” shall mean a person who supervises, manages, directs, organizes,
controls, or in any other way is responsible for, or in charge of the conduct of, the activities
within a massage business. Evidence of management includes, but is not limited to, evidence
that the individual has power to direct or hire and dismiss employees, control hours of operation,
create policy or rules or purchase supplies. A manager may also be an owner.

O. “Massage,” and “Massage Therapy,” for purposes of this Chapter are used
interchangeably and shall mean the skillful application of touch, and any method of treating the
external parts of the body for remedial, health or hygienic purposes for any form of
compensation by means of pressure on or friction against, or stroking, kneading, rubbing,
tapping, pounding, vibrating or stimulating, of the external parts of the body with hands or other
parts of the body by a practitioner to produce increased awareness, relaxation, pain relief, injury
rehabilitation or neuromuscular reeducation, with or without the aid of any mechanical or
electrical apparatus or appliances; or with or without such supplementary aids as rubbing
alcohol, liniments, antiseptic, oils, powder, creams, lotions, ointments or other similar
preparations commonly used in this practice; or by baths, including but not limited to Turkish,
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Russian, Swedish, Japanese, vapor, shower, electric tub, sponge, mineral, mud, fermentation or
any other type of bath.

P. “Massage business” shall mean any business that offers massage in exchange for
compensation, whether at a fixed place of business or at a location designated by the customer or
client through outcall or on-site massage services. The term “massage business” includes a
Massage Therapist Permit holder or CAMTC certificate holder who is the sole owner, operator
and employee of a massage business operating as a sole proprietorship and also includes home
occupation massage therapists. For the purposes of this Chapter, the term “massage business”
shall include those businesses that provide separate massage services, such as spas and day spas,
but shall not apply to massages performed to limited areas of the neck, face and/or scalp, hands
or feet of the clients when that massage is accessory to and within the scope of a barber’s,
cosmetologist’s and esthetician’s state license.

Q. “Massage establishment” shall mean any business or establishment that offers
massage therapy in exchange for compensation at a fixed place of business. Any business or
establishment that offers any combination of massage therapy and bath facilities including, but
not limited to, showers, baths, wet and dry heat rooms, pools and hot tubs, shall be deemed a
massage establishment under this Chapter. For the purposes of this Chapter, the term “massage
establishment” shall include those businesses that provide separate massage services, such as
spas and day spas, but shall not apply to massages performed to limited areas of the neck, face
and/or scalp, hands or feet of the clients when that massage is an accessory to and within the
scope of a barber’s, cosmetologist’s, and esthetician’s state license.

R. “Massage establishment owner” or “owner of a massage establishment” or
“owner” shall mean and include any of the following persons:

1. The sole proprietor of a sole proprietorship operating a massage
establishment.

2. Any general partner of a general or limited partnership that owns a
massage establishment.

3. Any person who has a ten percent (10%) or greater ownership interest in a
corporation that owns a massage establishment.

4. Any person who is a member of a limited liability company that owns a
massage establishment.

5. Any person who has a ten percent (10%) or greater ownership interest in
any other type of business association that owns a massage business.

S. “Massage Establishment Permit,” or “Permit holder” means the City-issued
permit required by this Chapter to operate a massage establishment. Only an owner(s) may
apply for a Massage Establishment Permit.
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T. “Massage Therapist Permit,” or “Permit holder” means the City-issued permit
required by this Chapter to operate as a massage therapist.

U. “On-site massage” shall mean a massage given to an individual who remains fully
clothed during the massage and at a location other than a massage business, and is limited to
massages that take place at malls, business offices, sports complexes, convention centers and
public events.

V. “Operator” or “massage establishment operator” or “massage business operator”
shall mean any and all owners or managers of a massage establishment.

W. “Out-call massage service” shall mean the engaging in or carrying on of massage
therapy for compensation at a location other than a duly licensed massage establishment that has
been permitted pursuant to this Chapter.

X. “Patron” shall mean an individual on the premises of a massage establishment for
the purpose of receiving massage therapy.

Y. “Permit authority” means the Chief of Police, or his or her designee, charged with
the administration of this Chapter.

Z. “Person” shall mean any individual, firm, association, partnership, corporation,
joint venture, limited liability company or combination of individuals.

AA. “Reception and waiting area” shall mean the area immediately inside the main
entry door of the massage establishment, dedicated to the reception and waiting of patrons,
clients and visitors of the massage establishment, which is not a massage therapy room or
otherwise used for the provision of massage therapy services.

BB. “Recognized school” shall mean a school of massage which entails the following:

1. Teaches the theory, ethics, practice including anatomy and physiology,
profession and work of massage; and

2. Requires a residence course of study to be given and completed before the
student is furnished with a diploma, certificate of learning or completion or degree in massage;
and

3. The massage program provides an organized plan of study of massage and
related subjects for a minimum of 300 hours and has been approved by the State of California
Consumer Bureau, or the Department of Consumer Affairs or an accredited college, university or
junior college established pursuant to Education Code 100850, or if said school is not located in
California, has complied with the standards commensurate with those of a school of equal or
greater training that is approved by the corresponding agency in another state, or accredited by
an agency recognized by the United States Department of Education.
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CC. “Sole-Proprietorship” shall mean a massage business where the owner owns one-
hundred percent (100%) of the business, is the only person who provides massage services for
compensation for that business, and has no other employees or independent contractors that
perform massage therapy services for the business.

DD. “Spa” or “Day Spa” shall mean a business that offers a variety of services
intended to meet personal needs of individuals such as skin treatment, manicures and pedicures
and massage.

EE. “Visitor” shall mean any individual not retained or employed by the massage
establishment and not receiving or waiting to receive massage therapy services, but excluding
law enforcement personnel or governmental officials performing governmental business.

5.24.030. Exemptions.

The provisions of this Chapter shall not apply to the following classes of individuals or
businesses while engaged in the performance of their duties in their respective professions:

A. Physicians, surgeons, chiropractors, osteopaths, podiatrists, acupuncturists,
physical therapists, nurses or any other person duly licensed to practice any healing art and/or
their respective profession under the provisions of Division 2 (commencing with Section 500) of
the Business and Professions Code when engaging in such practice within the scope of his or her
license.

B. Persons operating or employed at hospitals, nursing homes, sanitariums or any
other health facility duly licensed by the State of California.

C. Trainers of any amateur, semi-professional or professional athlete or athletic
team, so long as such persons’ do not practice massage therapy as their primary occupation at
any location where they provide such services in the City, and the practice of massage is limited
to such athletes and athletic teams.

D. Barbers, cosmetologists or estheticians who are duly licensed under the laws of
the State of California, while engaging in practices within the scope of their licenses, so long as
the barber, cosmetologist or esthetician limits any massages he/she performs in the course of
his/her professional duties to the neck, face and/or scalp, hands or feet of the clients when that
massage is accessory to and within the scope of the barber’s, cosmetologist’s and esthetician’s
state license.

E. Enrolled students of a school of massage when they are performing massage
within the City as part of a formal, supervised, internship or training program operated by the
school, without compensation other than school credit, on the premises of a massage
establishment duly authorized to operate pursuant to the terms of this Chapter; and provided that
the operator of the massage establishment has first notified the permit authority in writing of the
name, residence address and school of the students and the dates of the trainings.
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F. Persons performing a therapeutic modality for which the State does not offer
licenses or certification under the provisions of Division 2 (commencing with Section 500) of the
Business and Professions Code and the modality is performed with minimal touching and the
client remains fully clothed at all times, such as Reiki, Reflexology that is performed only to the
hands, feet and neck area of a patron’s body, or the Bowen Technique and/or somatic
practitioners who use no physical touch of any kind at any time in their practice.

G. Persons administering massages or health treatments at single-occurrence athletic,
recreational or educational events.

5.24.040. Minimum Requirements for All Massage Therapists and Massage
Establishments.

A. Massage Therapists. It shall be unlawful for any person to perform or engage in
the practice of massage therapy for compensation within the City unless that person possesses
one (1) of the following:

1. A current, valid, unsuspended and unrevoked CAMTC certificate as
defined in Section 5.24.020(C); or

2. A current, valid, unsuspended and unrevoked Massage Therapist Permit
pursuant to Section 5.24.100

B. Massage Establishments. It shall be unlawful for any massage business or
establishment, owner or manager, to employ or retain any person to practice massage therapy for
compensation, or to allow any person to perform massage therapy for compensation, unless that
person possesses either a CAMTC certificate or a Massage Therapist Permit.

C. Massage Establishments. It shall be unlawful for any massage establishment to
operate without possessing a current, valid, unsuspended and unrevoked Massage Establishment
Permit pursuant to Section 5.24.080.

5.24.050 Business License Required.

In addition to the minimum requirements set forth in Section 5.24.040, it shall be
unlawful to transact and carry on any business, trade, profession, calling or occupation relating to
massage without first having procured a business license from the City to transact or carry on
said business, trade, profession, calling or occupation, pursuant to Chapter 5.04 of the Cloverdale
Municipal Code and the definitions stated therein.

The fee for a City Business License shall be assessed pursuant to Cloverdale Municipal
Code 5.04.170, as amended by Council from time to time.
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5.24.060. Time For Compliance With Minimum Requirements.

A. Upon application for a Business License pursuant to Chapter 5.04 of the
Cloverdale Municipal Code or renewal of an existing Business License for a massage business,
the Applicant shall show proof of compliance with Section 5.24.040.

B. All persons, massage businesses or establishments, including its owners,
operators, managers and employees shall comply with all other applicable sections of this
Chapter upon its effective date.

5.24.070 Home Occupation Massage Therapist.

Any massage therapist conducting, performing, engaging in or giving massages at their
residence is deemed a home occupation massage therapist and must obtain a home occupation
permit pursuant to Cloverdale Municipal Code 18.03.190 and comply with the standards set forth
in Cloverdale Municipal Code 18.09.120. The massage therapist conducting, performing,
engaging in or giving massages shall also comply with the requirements of Section 5.24.040(A)
of this Chapter.

5.24.080. Massage Establishment Permit – Required for Massage Establishments.

A. Valid Permit Required. It is unlawful and a violation of this Chapter for any
person, firm, association, corporation, limited partnership, limited liability company or other
entity to own, operate, engage in, conduct, permit or carry on in any way, a massage
establishment without a valid, unsuspended, unrevoked, Massage Establishment Permit.

B. Single Permit for Each Location. Only one (1) Massage Establishment Permit
shall be granted for each fixed location where any of the massage therapy occurs. The owner of
the massage establishment, as defined in this Chapter, shall hold the Permit. If there are multiple
owners, the Chief of Police, or his or her designee, will issue the Permit to one of the owners.

C. Permit Not Issued if Disqualifying Offenses Committed. A Massage
Establishment Permit shall not be issued to any massage establishment where any owner(s),
operator(s), manager(s), employee(s), massage therapist(s), or any other individual associated
with the massage establishment has committed a disqualifying offense as defined in Section
5.24.020(K).

5.24.090. Massage Establishment Permit – Requirements, Denial, Suspension and
Revocation and Due Process.

A. Application. Any Applicant wishing to obtain a Massage Establishment Permit,
shall personally appear at the Police Department and file an application on a form provided by
the Chief of Police, or his or her designee. The application shall include the following
information:
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1. The name, address and telephone number of the Applicant and all persons
to be directly or indirectly interested in the Permit, such as other owner(s), if issued;

2. A copy of the Applicant’s government issued identification card;

3. The name, address and telephone number, of the massage establishment;

4. The form of business under which the Applicant will be conducting the
massage establishment, i.e., corporation, general or limited partnership, limited liability
company, or other form. If the Applicant is a corporation, the name of the corporation shall be
set forth exactly as shown in its articles of incorporation, together with the names and residence
addresses of each of its officers, directors, and each shareholder holding more than ten percent
(10%) of the stock of the corporation. If the Applicant is a general or limited partnership, the
application shall set forth the name and residence address of each of the partners, including
limited partners. If one (1) or more of the partners is a corporation, the provisions of this Section
pertaining to a corporate applicant shall apply. If the Applicant is a limited liability company,
the application shall set forth the name and residence address of each of the members. If one (1)
or more of the members is a partnership, limited liability company, or corporation, the provisions
of this Section pertaining to a partnership, limited liability company or corporate Applicant shall
apply, as applicable;

5. The name and address of the owner of the real property upon, in or from
which the massage establishment is to be operated. In the event the Applicant is not the legal
owner of the property, the application shall be accompanied by a copy of any written lease
between the Applicant and the property owner authorizing use of the premises for a massage
establishment, or, alternatively, if there is no written lease, then a written, notarized
acknowledgment from the property owner that the property owner has been advised that a
massage establishment will be operated by the applicant upon, in or from the property owner’s
property;

6. A description of the proposed massage establishment, including the type
of treatments to be administered;

7. The name and address of all persons currently employed or intended to be
employed, the nature of work each employee is intended to perform and for each person that the
massage establishment does or will employ or retain to perform massage therapy for
compensation, whether on-site or out-call, a copy of each massage therapists’ current
government issued identification card and a copy of either their CAMTC certificate or their
Massage Therapist Permit;

8. Whether any license or permit has ever been issued to the Applicant by
any jurisdiction under the provisions of any ordinance or statute governing massage or somatic
practice, and as to any such license or permit, the name and address of the issuing authority, the
effective dates of such license or permit, whether such license or permit was ever suspended,
revoked, withdrawn or denied; and copies of any documentary materials relating to such
suspension, revocation, withdrawal or denial;
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9. Whether the Applicant or any other owner(s), employee(s) or intended
employee(s), has within the five (5) years immediately preceding the date of application been
convicted in any state of any felony;

10. Whether the Applicant or any other owner(s), employee(s) or intended
employee(s), is currently required to register under the provisions of Section 290 of the
California Penal Code;

11. The Applicant’s business, occupation and employment history for five (5)
years preceding the date of application, and the inclusive dates of same;

12. One (1) set of fingerprints and photographs of the Applicant and any other
person interested in the Permit, such as any other owner(s), in a form satisfactory to the Chief of
Police, or his or her designee. At the time of the fingerprinting, the Applicant shall pay the
Police Department the fingerprinting fee and the cost of obtaining criminal history information
and conducting a background investigation. Fees are set forth in the City’s fee schedule in
amounts established by resolution of City Council and may be amended by Council from time to
time. Any Applicant who is CAMTC certified shall not be subject to a background check or
fingerprinting and shall be exempt from this subsection 5.24.090(A)(12);

13. A written statement that neither the Applicant nor any persons to be
directly or indirectly interested in the Permit, if granted, have knowingly made any false,
misleading, or fraudulent statement of facts in the application for the Permit or in any other
document required by the City of Cloverdale;

14. Certification, under penalty of perjury, that neither the Applicant, nor any
other owner(s), employee(s) or intended employee(s), have committed any disqualifying offenses
as defined by Section 5.24.020(K);

15. Such other information as may be required by the Chief of Police, or his or
her designee, or any other City Official to determine compliance with any other eligibility
requirements for issuance of the Permit as specified by Federal, State or local law.

B. Application Fee. An application for a Massage Establishment Permit shall be
accompanied by a fee as established by the City's Master Fee Schedule.

C. Issuance. The Chief of Police, or his or her designee, shall grant a Massage
Establishment Permit to an Applicant who has satisfied the requirements of this Section and all
other applicable laws, including, but not limited to, the City’s building, zoning and health
regulations. The Massage Establishment Permit shall be non-transferrable and cannot be sold.

D. Denial. The Chief of Police, or his or her designee, shall determine, based on the
background investigation, fingerprints and the information submitted with the application,
whether a Massage Establishment Permit shall be issued. If the Chief of Police, or his or her
designee, determines that the Applicant is disqualified due to a disqualified offense, the Chief of
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Police, or his or her designee, shall inform the Applicant in writing and specify the reasons for
the denial.

E. Notice of Denial-Appeal-Judicial Review. If an application for a Massage
Establishment Permit is denied, the Chief of Police, or his or her designee, shall serve on the
Applicant, in a manner that conforms to Section 1.14.020 (B) of this Code, a written notice of
denial which shall specify the grounds for the denial.

1. Any Applicant aggrieved by the decision of the Chief of Police, or his or
her designee, may appeal that decision to the City Manager, or his or her designee, by filing a
notice of appeal within ten (10) days of being notified of the decision.

2. The City Manager, or his designee, shall schedule a hearing within thirty
(30) days and provide written notice of the time, date and location of the hearing to the appellant.
The hearing shall be conducted pursuant to Cloverdale Municipal Code 1.14.090. The City
Manager, or his or her designee, shall render a decision within thirty (30) days of the conclusion
of the hearing, unless the parties agree otherwise.

3. The written decision of the City Manager, or his or her designee may be
appealed and shall be subject to judicial review according to the provisions and time limits set
forth in Code of Civil Procedure Section 1094.6.

F. Display of Permit. Each holder of a Massage Establishment Permit shall display
that Permit in an open and conspicuous place on the premises visible from the main entry door
and/or reception and waiting area of the massage establishment. The home address of any
employee need not be displayed.

G. Term. A Massage Establishment Permit issued pursuant to the terms of this
Chapter shall be valid for a term of one (1) year from the date of issuance, and, unless suspended
or revoked, must be renewed by the Applicant annually so long as the Applicant is operating
within the City. A Massage Establishment Permit may not be renewed or amended by the
Applicant unless and until all due and unpaid citations issued to the owner, operator, manager or
any employee of the establishment, pursuant to this Chapter, are paid in full. Citations shall not
be deemed to be due and unpaid until the thirty (30)-day period for appeal of the citation has
passed.

H. Amendments. Whenever the information provided in the application for a
Massage Establishment Permit on file with the City changes, for example by a change in
employees, the Applicant shall, within ten (10) business days after such change, file with the
Chief of Police, or his or her designee, an application for amendment to the Massage
Establishment Permit to reflect such change. An application for an amendment to a Massage
Establishment Permit shall be accompanied by a fee as established by the City's Master Fee
Schedule. It shall be unlawful and a violation of this Chapter for any owner or manager to allow
any person to perform massage therapy for compensation unless and until an amended Massage
Establishment Permit has been issued by the Chief of Police, or his or her designee.
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I. Grounds for Suspension or Revocation. For the purpose of enforcing the
requirements of this Chapter, the massage establishment owner, operator and/or manager shall be
responsible for the conduct of all massage establishment employees, agents, independent
contractors or other representatives while such persons are on the premises of the massage
establishment or providing outcall massage services on behalf of the massage establishment.

1. In addition to any other remedy available to the City, any Massage
Establishment Permit issued pursuant to this Chapter may be suspended or revoked by the Chief
of Police, or his or her designee, after a hearing, where it is found by a preponderance of the
evidence, that one (1) or more of the following have occurred on even a single occasion:

a. The Permit holder, or any person employed or retained by the
massage establishment, has been found to have violated any provision of this Chapter; or

b. The Permit holder, or any person employed or retained by the
massage establishment has been convicted in a court of competent jurisdiction of having
violated, or has engaged in conduct constituting a violation of a provision or provisions of this
Chapter or the Massage Therapy Act or some other State or Federal law, including any of the
following violation(s) of Penal Code sections 243.4, 261, 266a through 266j, inclusive, 267, 288,
314 to 316 inclusive, 318, 647a, 647b,647d, 647i, 647j, any offenses requiring registration under
Penal Code section 290 or Health and Safety Code section 11590; any felony offense involving
the possession for sale, sale, transportation, furnishing or giving away of a controlled substance
specified in Health and Safety Code sections 11054 to 11058, inclusive, as amended; any offense
in another state which if committed in California, would have been punishable as one or more of
the offenses mentioned here, any offense involving the use of force or violence upon the person
of another, or any offense involving the use of force or violence upon the person of another, or
any offense involving theft, embezzlement or moral turpitude; or

c. The Permit holder, or any person employed or retained by the
massage establishment, has been subject to a permanent injunction against the conducting or
maintaining of a nuisance pursuant to this Municipal Code, or Section 11225 through 11235 of
the California Penal Code, or any similar provision of law in any jurisdiction outside the State of
California; or

d. The Permit holder, or any person employed or retained by the
massage establishment, has engaged in fraud or misrepresentation or has knowingly made a
misstatement of material fact while working in or for the massage establishment; or

e. A Massage Establishment Permit was obtained with fraudulent or
deceitful information; or

f. The Permit holder has continued to operate or conduct massages
after the Massage Establishment Permit was suspended; or
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g. Massage treatments are or have been performed on the premises of
the massage establishment, with or without the Permit holder's actual knowledge, by any person
who does not possess a CAMTC certificate or a Massage Therapist Permit; or

h. The massage establishment is not being maintained in compliance
with the provisions of this Chapter, the Massage Therapy Act (Business & Professions Code
Sections 4600-4621, any other provision of the Cloverdale Municipal Code or any other local,
State or Federal law and the Permit holder has failed to promptly remedy any deficiency for
which they have received notice; or

i. There have been one (1) or more acts prohibited under California
Penal Code Sections 266, 266a, 266e, 266f, 266g, 266h, 266i, 266j, 315, 316, 318, 647(b), or
653.22 taking place on the premises of the massage establishment, whether or not any criminal
prosecution has been pursued or conviction obtained for such acts, and whether or not they
occurred with or without the actual knowledge of the Permit Holder.

j. The Permit holder has committed a disqualifying offense pursuant
to Section 5.24.020(K).

2. Upon revocation of a Massage Establishment Permit, the Permit holder
shall ensure that the massage establishment immediately ceases any operation or business related
to massage.

J. Process of Suspension or Revocation.

1. The Chief of Police, or his or her designee, before revoking or suspending
any Massage Establishment Permit, shall serve the Permit holder and/or the massage
establishment owner(s), operator(s) and/or manager(s) with written Notice of Revocation or
Suspension in a manner that conforms to Section 1.14.020(B) of this Code and a date for the
hearing on the matter. The Notice shall state the basis for the potential revocation or suspension
and the date and time for the hearing.

2. The hearing shall be conducted by the Chief of Police, or his or her
designee, and shall be an informal proceeding. The Chief of Police, or his or her designee, shall
consider the facts and evidence and shall make a determination, based upon a preponderance of
the evidence, whether the Massage Establishment Permit should be revoked or suspended.

3. The Chief of Police, or his or her designee, shall serve the Permit holder
and/or the massage establishment owner(s), operator(s) and/or manager(s) with written Notice of
Revocation or Suspension in the manner set forth in Section 1.14.090 of this Code. The Notice
shall state the grounds for revocation or suspension.

4. Any Permit holder aggrieved by the decision of the Chief of Police, or his
or her designee, may appeal that decision to the City Manager, or his or her designee, by filing a
notice of appeal within ten (10) days of being notified of the decision.
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5. The City Manager, or his or her designee, shall schedule a hearing within
thirty (30) days and provide written notice of the time, date and location of the hearing to the
appellant. The hearing shall be conducted pursuant to Cloverdale Municipal Code 1.14.090 and
1.14.100. The City Manager, or his or her designee, shall render a decision within thirty (30)
days of the conclusion of the hearing, unless the parties agree otherwise.

6. The written decision of the City Manager, or his or her designee may be
appealed and shall be subject to judicial review according to the provisions and time limits set
forth in Code of Civil Procedure Section 1094.6.

5.24.100. Massage Therapist Permit – Required for Massage Therapists.

A. Valid Permit Required. It is unlawful and a violation of this Chapter for any
person, who is not CAMTC certified, to perform or engage in the practice of massage therapy in
the City of Cloverdale without a valid, unsuspended, unrevoked, Massage Therapist Permit.

B. Permit Not Issued if Disqualifying Offenses Committed. A Massage Therapist
Permit shall not be issued to any massage therapist where the Applicant has committed a
disqualifying offense as defined in Section 5.24.020(K).

C. Any massage therapist who possesses a CAMTC certificate shall be exempt from
the requirements of this Section.

5.24.110. Massage Therapist Permit-Minimum Educational Requirements.

A. Massage therapist Applicants must provide the Chief of Police, or his or her
designee, with evidence that they possess at least two (2) of the following minimum
qualifications before a Massage Therapist Permit may be issued:

1. An original copy of a diploma, certificate or academic transcript that
demonstrates completion of three hundred (300) hours of in-class instruction from a recognized
school; or

2. Satisfactory passage of the Board Certification Examination, or its
equivalent, offered by the National Certification Board for Therapeutic Massage & Bodywork ;
or

3. Membership in good standing in a national professional massage
organization or association that requires its members to have the following:

a. Substantiation of at least one hundred (100) hours of massage
training or education;

b. Possession of practitioner’s liability insurance coverage in the
minimum amount of one million dollars ($1,000,000) per event;
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c. Adherence to a code of ethics; and

d. Renewal of membership at a minimum of once every two (2)
years; or

4. The Applicant has a long-standing (over twenty (20) years) history of
conducting massages in the City without any complaints or Municipal Code violations.

5.24.120. Massage Therapist Permit - Requirements, Denial, Suspension and Revocation
and Due Process.

A. Application. Any Applicant wishing to obtain a Massage Therapist Permit, shall
personally appear at the Police Department and file an application on a form provided by the
Chief of Police, or his or her designee. The application shall include the following information:

1. If the Applicant is a U.S. citizen, his or her social security number,
driver’s license number, birth certificate, address and telephone number;

2. If the Applicant is not a U.S. citizen, his or her original Immigration and
Naturalization Service documents, to be verified by the Chief of Police, or his or her designee;

3. The name, address and telephone number, of the massage establishment
where the Applicant intends to be employed or if the Applicant is a sole-proprietorship or the
owner of a business then, the name, address and telephone number of that business;

4. The form of business under which the Applicant will be conducting the
massage, i.e., solo practitioner, corporation, general or limited partnership, limited liability
company, or other form. If the Applicant is a corporation, the name of the corporation shall be
set forth exactly as shown in its articles of incorporation, together with the names and residence
addresses of each of its officers, directors, and each shareholder holding more than ten percent
(10%) of the stock of the corporation. If the Applicant is a general or limited partnership, the
application shall set forth the name and residence address of each of the partners, including
limited partners. If one (1) or more of the partners is a corporation, the provisions of this section
pertaining to a corporate applicant shall apply. If the Applicant is a limited liability company,
the application shall set forth the name and residence address of each of the members. If one (1)
or more of the members is a partnership, limited liability company, or corporation, the provisions
of this section pertaining to a partnership, limited liability company, or corporate Applicant shall
apply, as applicable;

5. The name and address of the owner of the real property upon, in, or from
which the massage establishment is to be operated. In the event the Applicant is not the legal
owner of the property, the application shall be accompanied by a copy of any written lease
between the Applicant and the property owner authorizing use of the premises for a massage
establishment, or, alternatively, if there is no written lease, then a written, notarized
acknowledgment from the property owner that the property owner has been advised that a
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massage establishment will be operated by the applicant upon, in, or from the property owner’s
property;

6. A description of the types of massage and services that the massage
therapist is qualified to offer;

7. The name, address, telephone number of places of residence and
employment of the Applicant for the last five (5) years;

8. Whether any license or permit has ever been issued to the Applicant by
any jurisdiction under the provisions of any ordinance or statute governing massage or somatic
practice, and as to any such license or permit, the name and address of the issuing authority, the
effective dates of such license or permit, whether such license or permit was ever suspended,
revoked, withdrawn, or denied; and copies of any documentary materials relating to such
suspension, revocation, withdrawal, or denial;

9. Whether the Applicant has, within the five (5) years immediately
preceding the date of application, been convicted in any state of any felony;

10. Whether the Applicant is currently required to register under the
provisions of Section 290 of the California Penal Code;

11. One (1) set of fingerprints and photographs for each Applicant in a form
satisfactory to the Chief of Police, or his or her designee. At the time of the fingerprinting, the
Applicant shall pay the Police Department a fingerprinting fee and the cost of obtaining criminal
history information and conducting a background investigation. Fees are set forth in the City’s
fee schedule in amounts established by resolution of City Council and may be amended by
Council from time to time;

12. A written statement that neither the Applicant nor any persons to be
directly or indirectly interested in the permit, if granted, have knowingly made any false,
misleading, or fraudulent statement of facts in the application for the permit or in any other
document required by the City of Cloverdale;

13. Certification, under penalty of perjury, that the Applicant has not
committed any disqualifying offenses as defined by Section 5.24.020(K);

14. Such other information as may be required by the Chief of Police, or his or
her designee, or any other City Official to determine compliance with any other eligibility
requirements for issuance of the Permit as specified by Federal, State, or local law. The Chief of
Police, or his or her designee, may waive any of the requirements of this section;

15. Any original documents demonstrating the fulfillment of the minimum
educational requirements for massage therapists that are not CAMTC certified, as set forth in
Section 5.24.110.
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B. Home Occupation Massage Therapist. An Application by a person conducting,
performing, engaging in or giving massages at their residence is deemed a home occupation
massage therapist and must indicate in the Application for a Massage Therapist Permit such an
intent to operate as such.

C. Application Fee. An application for a Massage Therapist Permit shall be
accompanied by a fee as established by the City’s Master Fee Schedule.

D. Issuance. The Chief of Police, or his or her designee, shall grant a Massage
Therapist Permit to an Applicant who has satisfied the requirements of this Section and all other
applicable laws, including, but not limited to, the City's building, zoning, and health regulations.
The Massage Therapist Permit shall be non-transferrable and cannot be sold.

E. Denial. The Chief of Police, or his or her designee, shall determine, based on the
background investigation, fingerprints and the information submitted with the application,
whether a Massage Therapist Permit shall be issued. If the Chief of Police, or his or her
designee, determines that the Applicant is disqualified due to a disqualified offense. The Chief
of Police, or his or her designee, shall inform the Applicant in writing and specify the reasons for
the denial.

F. Notice of Denial-Appeal-Judicial Review. If an application for a Massage
Therapist Permit is denied, the Chief of Police, or his or her designee, shall serve on the
Applicant, in a manner that conforms to Section 1.14.020(B) of this Code, a written notice of
denial which shall specify the grounds for the denial.

1. Any Applicant aggrieved by the decision of the Chief of Police, or his or
her designee, may appeal that decision to the City Manager, or his or her designee, by filing a
notice of appeal within ten (10) days of being notified of the decision.

2. The City Manager, or his or her designee, shall schedule a hearing within
thirty (30) days and provide written notice of the time, date and location of the hearing to the
appellant. The hearing shall be conducted pursuant to Cloverdale Municipal Code 1.14.090.
The City Manager, or his or her designee, shall render a decision within thirty (30) days of the
conclusion of the hearing, unless the parties agree otherwise.

3. The written decision of the City Manager, or his or her designee may be
appealed and shall be subject to judicial review according to the provisions and time limits set
forth in Code of Civil Procedure Section 1094.6.

G. Display of Permit. Each holder of a Massage Therapist Permit shall display that
Permit in an open and conspicuous place on the premises visible from the main entry door and/or
reception and waiting area of the massage establishment. The home address of any employee
need not be displayed.

H. Term. A Massage Therapist Permit issued pursuant to the terms of this Chapter
shall be valid for a term of one (1) year from the date of issuance, and, unless suspended or
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revoked, must be renewed by the Applicant annually so long as the Applicant is operating within
the City. A Massage Therapist Permit may not be renewed or amended by the Applicant unless
and until all due and unpaid citations issued to the owner, operator, manager or any employee of
the establishment, pursuant to this Chapter, are paid in full. Citations shall not be deemed to be
due and unpaid until the thirty (30)-day period for appeal of the citation has passed.

I. Amendments. Whenever the information provided in the application for a
Massage Therapist Permit on file with the City changes, for example by a change in address or
telephone number, the Applicant shall, within ten (10) business days after such change, file with
the Chief of Police, or his or her designee, an application for amendment to the Massage
Therapist Permit to reflect such change. An application for an amendment to a Massage
Therapist Permit shall be accompanied by a fee as established by the City's Master Fee Schedule.
It shall be unlawful and a violation of this Chapter for any owner or manager to allow any person
to perform massage therapy for compensation unless and until an amended Massage Therapist
Permit has been issued by the Chief of Police, or his or her designee. A Massage Therapist
Permit may not be renewed or amended by the Applicant unless and until due and unpaid
citations issued to the operator pursuant to this Chapter are paid in full. Citations shall not be
deemed to be due and unpaid until the thirty (30)-day period for appeal of the citation has passed.

J. Grounds for Suspension or Revocation.

1. In addition to any other remedy available to the City, any Massage
Therapist Permit, issued pursuant to this Chapter, may be suspended or revoked by the Chief of
Police, or his or her designee, after a hearing, where it is found by a preponderance of the
evidence, that one (1) or more of the following have occurred on even a single occasion:

a. The Permit holder, or any person employed or retained by the
Permit holder, has been found to have violated any provision of this Chapter; or

b. The Permit holder, or any person employed or retained by the
Permit holder has been convicted in a court of competent jurisdiction of having violated, or has
engaged in conduct constituting a violation of a provision or provisions of this Chapter or the
Massage Therapy Act or some other state or federal law, including any of the following
violation(s) of Penal Code sections 243.4, 261, 266a through 266j, inclusive, 267, 288, 314 to
316 inclusive, 318, 647a, 647b,647d, 647i, 647j, any offenses requiring registration under Penal
Code section 290 or Health and Safety Code section 11590; any felony offense involving the
possession for sale, sale, transportation, furnishing, or giving away of a controlled substance
specified in Health and Safety Code sections 11054 to 11058, inclusive, as amended; any offense
in another state which if committed in California, would have been punishable as one or more of
the offenses mentioned here, any offense involving the use of force or violence upon the person
of another, or any offense involving the use of force or violence upon the person of another, or
any offense involving theft, embezzlement, or moral turpitude; or

c. The Permit holder, or any person employed or retained by the
Permit holder, has been subject to a permanent injunction against the conducting or maintaining
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of a nuisance pursuant to this Municipal Code, or Section 11225 through 11235 of the California
Penal Code, or any similar provision of law in any jurisdiction outside the State of California; or

d. The Permit holder, or any person employed or retained by the
Permit holder, has engaged in fraud or misrepresentation or has knowingly made a misstatement
of material fact while working in or for the massage establishment; or

e. A Massage Therapist Permit was obtained with fraudulent or
deceitful information; or

f. The Permit holder has continued to operate or conduct massages
after the Massage Therapist Permit was suspended; or

g. Massage treatments are or have been performed, by any person
who does not possess a CAMTC certificate or a Massage Therapist Permit; or

h. The Permit holder is not complying with the provisions of this
Chapter, the Massage Therapy Act (Business & Professions Code Sections 4600-4621, any other
provision of the Cloverdale Municipal Code or any other local, state or federal law and the
Permit holder has failed to promptly remedy any deficiency for which they have received notice;
or

i. There have been one (1) or more acts prohibited under California
Penal Code Sections 266, 266a, 266e, 266f, 266g, 266h, 266i, 266j, 315, 316, 318, 647(b), or
653.22 taking place on the premises of the massage establishment, whether or not any criminal
prosecution has been pursued or conviction obtained for such acts, and whether or not they
occurred with or without the actual knowledge of the Permit holder.

j. The Permit holder has committed a disqualifying offense pursuant
to Section 5.24.020(K).

2. Upon revocation of a Massage Therapist Permit, the Permit holder shall
ensure that he or she immediately ceases any performance or engagement in massage therapy.

K. Process of Suspension or Revocation.

1. The Chief of Police, or his or her designee, before revoking or suspending
any Massage Therapist Permit, shall serve the Permit holder and/or the massage establishment
owner(s), operator(s) and/or manager(s) with written Notice of Revocation or Suspension in a
manner that conforms to Section 1.14.020(B) of this Code and a date for the hearing on the
matter. The Notice shall state the basis for the potential revocation or suspension and the date
and time for the hearing.

2. The hearing shall be conducted by the Chief of Police, or his or her
designee, and shall be an informal proceeding. The Chief of Police, or his or her designee, shall
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consider the facts and evidence and shall make a determination, based upon a preponderance of
the evidence, whether the Massage Therapist Permit should be revoked or suspended.

3. The Chief of Police, or his or her designee, shall serve the Permit holder
and/or the massage establishment owner(s), operator(s) and/or manager(s) with written Notice of
Revocation or Suspension in the manner set forth in Section 1.14.090 of this Code. The Notice
shall state the grounds for revocation or suspension.

4. Any Permit holder aggrieved by the decision of the Chief of Police, or his
or her designee, may appeal that decision to the City Manager, or his or her designee, by filing a
notice of appeal within ten (10) days of being notified of the decision.

5. The City Manager, or his or her designee, shall schedule a hearing within
thirty (30) days and provide written notice of the time, date and location of the hearing to the
appellant. The hearing shall be conducted pursuant to Cloverdale Municipal Code 1.14.090 and
1.14.100. The City Manager, or his or her designee, shall render a decision within thirty (30)
days of the conclusion of the hearing, unless the parties agree otherwise.

6. The written decision of the City Manager, or his or her designee, may be
appealed and shall be subject to judicial review according to the provisions and time limits set
forth in Code of Civil Procedure Section 1094.6.

5.24.130. Out-call Massage and On-Site Massage Restrictions.

A. No person or massage business shall perform either on-site massage or out-call
massage for compensation without possessing either a CAMTC certificate or a Massage
Therapist or Establishment Permit in conjunction with a valid City Business License and any
other City permits that may be necessary.

B. Out-call massage and on-site massage shall only be conducted between the hours
of 7:00 a.m. and 10:00 p.m.

C. Out-call massage or on-site massage shall not be conducted in a hotel/motel room
or any other similar location used primarily for transitory habitation purposes.

5.24.140. Health and Safety Requirements for All Massages.

Except as otherwise specifically provided in this Chapter, all massage business owners,
operators, employees, sole proprietors, independent contractors, home occupation massage
therapists, and any person performing massage within the City shall comply with all of the
following health and safety requirements. The Chief of Police, or his or her designee, may waive
any of the requirements of this section if the Chief of Police, or his or her designee, determines
that such a waiver will have no impact on public safety or neighborhood quality of life. The
Chief of Police, or his or her designee, will also take into consideration whether compliance with
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the requirements of this Section would place an undue financial burden on or would be
physically infeasible.

A. The massage establishment and massage therapists shall at all times be equipped
with an adequate supply of clean sanitary towels, non-disposable coverings, and linens, and all
massage tables shall be covered with a clean sheet or other clean covering for each patron. After
a towel, covering, or linen has been used once, it shall be deposited in a closed receptacle and not
used again until properly laundered and sanitized. Towels, non-disposable coverings, and linens
shall be laundered either by regular commercial laundering, or by a noncommercial laundering
process that includes immersion in water at least one hundred forty (140) degrees Fahrenheit for
not less than fifteen (15) minutes during the washing or rinsing operation. Clean towels,
coverings, and linens shall be stored in closed, clean cabinets when not in use. Towels, non-
disposable coverings, and linens shall not be used on more than one (1) client, unless they have
first been laundered and disinfected. Disposable towels and disposable coverings shall not be
used on more than one (1) client. Soiled linens and paper towels shall deposited in separate
receptacles.

B. In a massage establishment, all massage therapy rooms or cubicles, wet and dry
heat rooms, toilet rooms, steam or vapor rooms or cabinets, shower compartments, bathrooms,
hot tubs, whirlpool baths and pools shall be thoroughly cleaned and disinfected as needed, and at
least once each business day when the premises have been or will be open and such facilities in
use, with a hospital-grade disinfectant. All bathtubs shall be thoroughly cleaned and disinfected
after each use, with a hospital-grade disinfectant. All walls, ceilings, floors and other physical
facilities for the establishment shall be in good repair and maintained in a clean and sanitary
condition.

C. All equipment used for massage shall be maintained in a clean and sanitary
condition. Instruments utilized in performing massage techniques shall not be used on more than
one (1) client unless they have been sterilized, using standard sterilization methods.

D. All liquids, creams or other preparations used on or made available to patrons
shall be kept in clean and closed containers. Powders may be kept in clean shakers. All bottles
and containers shall be distinctly and correctly labeled to disclose their contents. When only a
portion of a liquid, cream or other preparation is to be used on or made available to a patron, it
shall be removed from the container in such a way as not to contaminate the remaining portion.

E. No invasive procedures shall be performed on any patron. Invasive procedures
include, but are not limited to:

1. Application of electricity that contracts the muscle;

2. Penetration of the skin by metal needles;

3. Removal of skin by means of any razor-edged instrument or other device
or tool; and

4. Other similar procedures.
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F. All bathrobes, bathing suits, and/or other garments that are provided for the use of
patrons shall be fully disposable and not used by more than one (1) patron, or shall be laundered
after each use pursuant to subsection (C) of this Section.

G. All combs, brushes, and/or other personal items of grooming or hygiene that are
provided for the use of patrons shall be either fully disposable and not used by more than one (1)
patron, or shall be fully disinfected after each use.

H. No patrons shall be allowed to use any shower facilities unless such patrons are
wearing slip-resistant sandals or flip-flops while in the shower compartment. All footwear such
as sandals or flip-flops that are provided for the use of patrons either shall be fully disposable
and not used by more than one (1) patron, or shall be fully disinfected after each use.

I. No massage shall be given unless the client’s genitalia and female breasts are, at
all times, fully covered. Genitalia shall include the genitals, anus, and perineum of any person.
The patron's genitals, pubic area, anus, and areola must be fully draped at all times while any
individual employed or retained by the massage establishment to practice massage for
compensation, or any other employee or operator of the massage establishment, is in the massage
therapy room or cubicle with the patron. No massage therapy shall be provided for sexual
gratification by intentional contact, or occasional and repetitive contact, with the genitals, pubic
area, anus, or areola of a patron, either covered or uncovered.

J. No massage establishment shall have any alcohol for consumption or illegal
controlled substance on the premises at any time except for those massage establishments who
obtain authorization from the Chief of Police, or his or her designee, and any necessary licenses
from the State of California that may be necessary to provide minimal quantities of alcohol to a
client as a part of the establishment’s services for specific occasions throughout the year such as
Mother’s Day, Easter, etc.

K. No massage shall be given by any massage therapist who is consuming, or under
the influence of, any alcoholic beverage or illegal controlled substance.

L. The following attire and physical hygiene requirements shall be applicable to all
employees and any other persons who work permanently or temporarily on the premises, of a
massage establishment within the City, including, but not limited to, all persons who are
employed or retained to practice massage for the massage establishment and any person
performing massage:

1. No person shall dress in:

a. attire that is transparent, see-through, or substantially exposes the
person's undergarments;

b. swim attire, if not providing a water-based massage modality
approved by the California Massage Therapy Council;
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c. a manner that exposes the person's breasts, buttocks, or genitals;
and

d. a manner that constitutes a violation of Section 314 of the
California Penal Code.

2. No massage establishment operator, employee, or visitor shall, while on
the premises of a massage establishment or while performing any outcall massage service, and
while in the presence of any patron, customer, employee or visitor, expose his or her genitals,
buttocks or chest.

M. All massage therapists shall thoroughly wash their hands with soap and water or
any equally effective cleansing agent immediately before providing massage therapy to a patron.
No massage therapy shall be provided upon a surface of the skin or scalp of a patron where such
skin is inflamed, broken (e.g., abraded or cut), or where a skin infection or eruption is present.

N. No massage therapist or massage establishment shall place, publish or distribute
or cause to be placed, published or distributed any advertising material that depicts any portion
of the human body that would reasonably suggest to prospective customers that services
prohibited by this Chapter are available. nor shall any massage therapist or massage
establishment employ language in any advertising text or business name that would reasonably
suggest to a prospective client that any service is available that is prohibited under this Chapter.

O. A massage therapist shall not violate the provisions of Sections 647(a) (soliciting
to engage in lewd or dissolute conduct in a public place) and 647 (b) (soliciting to engage in or
engaging in any act of prostitution) of the California Penal Code, or any other State law
involving a crime of moral turpitude, and such practices shall not be allowed or permitted by the
massage business.

5.24.150. Operating Requirements for Massage.

Except as otherwise specifically provided, the following operational requirements shall
be applicable to all massage establishments located within the City. The Chief of Police, or his
or her designee, may waive any of the requirements of this section if the Chief of Police, or his
designee, determines that such a waiver will have no impact on public safety or neighborhood
quality of life. The Chief of Police, or is or her designee, will also take into consideration
whether compliance with the requirements of this Section would place an undue financial burden
on or would be physically infeasible.

A. The CAMTC certificate or the Massage Therapist Permit shall be displayed in the
reception area or in the area where massage is to be performed for all massage therapists
performing or engaging in massage for the massage establishment or anyone performing or
engaging in massage as an out-call, or a home occupation massage therapist. CAMTC
certificates or the Massage Therapist Permit of former employees, independent contractors,
volunteers shall be removed as soon as those massage therapists are no longer performing
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massage at a massage establishment. No owner, operator or manager of a massage establishment
shall allow or permit a person to administer massage for such establishment unless the
practitioner possesses a valid CAMTC certificate or a Massage Therapist Permit.

B. Massage performed at a massage establishment shall only be performed between
the hours of 7:00 a.m. and 10:00 p.m.. No massage business shall be open and no massage shall
be provided between 10:00 p.m. and 7:00 a.m. A massage commenced prior to 10:00 p.m. shall
terminate prior to 10:00 pm. and all clients shall exit the massage establishment prior to 10:00
pm. The hours of operation of the massage establishment shall be displayed in a conspicuous,
public, place in the reception and waiting area and in any front window clearly visible from
outside of the massage establishment.

C. Patrons and visitors shall be permitted in the massage establishment only during
the hours of operation.

D. During the hours of operation, patrons shall be permitted in massage therapy
rooms only if at least one (1) duly authorized massage therapist is present on the premises of the
massage establishment.

E. During the hours of operation, visitors shall not be permitted in massage therapy
rooms of massage establishments except as follows:

1. The parents or guardian of a patron who is a minor child may be present in
the massage therapy room with that minor child;

2. The minor child of a patron may be present in the massage therapy room
with the patron when necessary for the supervision of the child; or

3. The conservator, aid, or other caretaker of a patron who is elderly or
disabled may be present in the massage therapy room with that elderly or disabled person.

F. During the hours of operation, except as otherwise provided herein, no visitors
shall be permitted in massage therapy rooms, dressing rooms, showers, or any other room or part
of the massage establishment premises other than the reception and waiting area or the
restrooms.

G. Except for a patron who is inside a massage therapy room for the purpose of
receiving a massage, no patrons or visitors shall be permitted in or on the massage establishment
premises at any time who are less than fully clothed in outer garments of nontransparent
material, or who display or expose themselves in underclothing or similar intimate apparel.

H. A list of services available and the cost of such services shall be posted in an open
and conspicuous public place on the premises, such as the reception area within the massage
establishment, or provided to patrons before services are rendered as an out-call massage
therapist or a home occupation massage therapist. The services shall be described in English and
may also be described in such other languages as may be convenient. Outcall service providers
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shall provide such a list to clients in advance of performing any service. No massage
establishment operator, owner, or manager shall permit, and no massage therapist shall offer to
perform any service other than those posted or listed, as required herein, nor shall an owner,
manager, or operator nor a massage therapist offer or charge a fee for any service other than
those on the list of available services posted in the reception area or provided to the client in
advance of any services.

I. One (1) main entry door shall be provided for patron entry to the massage
establishment, which shall open to an interior patron reception and waiting area immediately.
All patrons and any persons other than individuals employed or retained by the massage
establishment shall be required to enter and exit through the main entry door. Unless the
massage establishment is a sole proprietorship, the main entry door shall be unlocked at all times
during business hours.

J. No massage establishment located in a building or structure with exterior
windows fronting a public street, highway, walkway, or parking area shall block visibility into
the interior reception and waiting area through the use of curtains, closed blinds, tints, or any
other material that obstructs, blurs, or unreasonably darkens the view into the premises.

K. All interior doors of a massage establishment, including massage therapy rooms
or cubicles, but excluding individual dressing rooms and toilet rooms, shall be incapable of being
locked and shall not be blocked to prevent opening. Draw drapes, curtain enclosures, or
accordion-pleated closures in lieu of doors are acceptable on all inner massage therapy rooms or
cubicles.

L. Minimum lighting equivalent to at least one (1) 40-watt light shall be provided in
any area, cubicle, or room where massage is to be performed.

M. A massage table shall be used for all massage therapy, with the exception of
“Thai,” “Shiatsu,” and similar forms of massage therapy, which may be provided on a padded
mat on the floor, provided the patron is fully attired in loose clothing, pajamas, scrubs or similar
style of garment. Massage tables shall have a minimum height of eighteen (18) inches.

N. Beds, floor mattresses, and waterbeds are not permitted on the premises of the
massage establishment, and no massage establishment, shall be used for residential or sleeping
purposes.

O. All locker facilities that may be provided to patrons at a massage establishment
shall be fully secured for the protection of the patrons’ valuables, and each patron shall be given
control of the key or other means of access.

P. The massage establishment shall meet and be maintained in a condition to comply
with all applicable building standards and fire code requirements (as adopted by Title 15 of this
Code), including, but not limited to, those related to the safety of structures, adequacy of the
plumbing, lighting, heating, ventilation, waterproofing of rooms in which showers, water or
steam baths are used, and the health and cleanliness of the facility.
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Q. Clients of the massage establishment shall be furnished with a private dressing
room. Dressing rooms need not be separate from the room in which the massage is being
performed.

R. Toilet facilities shall be provided in convenient locations within the massage
establishment and shall consist of at least one (1) unisex toilet with lavatories or wash basins
provided with soap and both hot and cold running water either in the toilet room or vestibule.

S. A minimum of one (1) wash basin shall be available at all times for massage
therapists performing massage. The basin shall be located within or as close as practicable to the
area devoted to performing of massage services. Soap and sanitary towels shall also be available
at each basin.

T. All records of employees, independent contractors, volunteers who have
performed massage for a massage establishment shall be retained for a period of two (2) years
and shall be made available to any City Inspector upon request.

U. Massage therapists shall be fully clothed at all times. Clothing shall be of a fully
opaque, non-transparent material and said garments shall not expose their genitals, pubic areas,
buttocks or breasts.

V. Every massage business, including home occupation massage therapists, shall
keep a written or electronic record of the date and hour of each treatment administered, the name
and address of each patron, the name of the massage therapist administering treatment, and the
type of treatment administered. Such written or electronic record shall be available for
inspection by the City inspector. Such records shall be kept for a period of two (2) years and
shall be open to inspection by the City.

W. No massage establishment shall simultaneously operate as a school of massage or
share facilities with a school of massage.

X. No massage establishment shall allow any person to reside within the massage
establishment or in any attached structures owned, leased or controlled by the massage
establishment owners. This section does not apply to those businesses that have been properly
permitted as a home occupation.

Y. All massage establishments must comply with all State and Federal laws and
regulations pertaining to disabled clients.

Z. All massage establishments must comply with the City’s Sign Ordinance pursuant
to Title 18, Chapter 12 of the Cloverdale Municipal Code.
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5.24.160. Inspection of Massage Establishment by Officials.

A. The investigating and enforcing officials of the City, including but not limited to,
the Chief of Police, or his or her designees, Chief Building Official, or his or her designees, the
Chief of the Fire Department, or his or her designee, shall have the right to enter the massage
establishment premises, from time to time, during regular business hours, without a search or
inspection warrant, for the purpose of making reasonable inspections to observe and enforce
compliance with applicable laws, statutes and regulations, and with the provisions of this
Chapter. The Chief Building Official and/or the Chief of the Fire Department may charge a fee
for any safety inspections, which shall be established by Council.

B. The violator shall take immediate action to correct each violation noted by the
City inspector. A re-inspection will be performed within thirty (30) days, or sooner as
determined by the City official, to ensure that each violation noted by the City inspector has been
corrected.

5.24.170. Exchange of Information.

The City may, from time to time, request information from CAMTC pertaining to any
person who possesses a CAMTC certificate and who is engaging in the practice of massage in
the City. The requested information may include, but need not be limited to, the current status of
a person’s CAMTC certificate, any history of disciplinary action(s) taken against the person, the
home and work addresses of the CAMTC certificate holder and any other information that may
be necessary to verify fact relevant to administering the provisions of this Chapter.

5.24.180. Nuisance.

Any massage business or establishment operated, conducted or maintained contrary to the
provisions of this Chapter shall be unlawful and a public nuisance, and the City Attorney may, in
the exercise of his or her discretion, in addition to or in lieu of prosecuting a criminal action
hereunder, commence an action or actions, proceeding or proceedings, for the abatement,
removal and enjoinment thereof, in any manner provided by the Cloverdale Municipal Code and
by law. All remedies provided for in this Chapter are cumulative.

5.24.190. Prosecutorial Discretion.

Pursuant to the City Attorney’s prosecutorial discretion, the City may enforce violations
of this Chapter as criminal, civil and/or administrative violations utilizing administrative
remedies. All remedies provided for in this Chapter are cumulative.

5.24.200. Criminal Prosecution.

A violation of any of the provisions or failing to comply with any of the mandatory
requirements of this Chapter shall constitute a misdemeanor and at the discretion of the City
Attorney, a violation of any provision of this Chapter may be prosecuted in a criminal court.
Any violation of this Chapter prosecuted as a misdemeanor shall be punishable by a fine of not
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more than one thousand dollars ($1,000.00), per violation or by imprisonment in the County Jail
for a period of not more than six (6) months, or by both fine and imprisonment. All remedies
provided for in this Chapter are cumulative.

5.24.210. Administrative Fines.

A violation of any of the provisions or failing to comply with any of the mandatory
requirements of this Chapter, may result in the issuance of an administrative citation and the City
may, at its discretion, seek an administrative fine of up to one thousand dollars ($1,000.00).

A. Each violation of any provision of this Chapter shall constitute a separate and
distinct violation for each and every day during which any violation of any provision of this
Chapter is committed, continued or permitted by such person.

B. Notice of the assessed fine shall be served by certified mail with the legal
violation and supporting facts in accordance with Section 1.14.020 of the Cloverdale Municipal
Code. The notice shall contain an advisement of the right to file an appeal and the process for
contesting the imposition of the fine with the City. The appeal process and timeline shall follow
those procedures and timelines set forth in Section 1.14.020 through 1.14.140 of the Municipal
Code.

C. If an appeal is not filed and the fine is not paid within thirty (30) days from the
date of the notice of fine or a notice of determination from the Hearing Officer, the fine may be
referred to a collection agency within or external of the City.

D. Any outstanding amounts owed to the City may be recovered through a lien
against any real property owned by the offending party or a personal obligation lien against the
offending party.

5.24.220. Applicability of Other Ordinances.

Nothing contained in this Chapter shall be construed to exempt any person from
complying with the provisions of any other applicable ordinance, rule, or regulation, or to
exempt a massage establishment or massage therapist from the provisions of any zoning,
licensing or other building ordinance, rule or regulation.

5.24.230. Unlawful Business Practices May Be Enjoined.

Any massage establishment or business operated, conducted, or maintained contrary to
the provisions of this Chapter shall constitute an unlawful business practice pursuant to Business
& Professions Code section 17200 et seq., and the City Attorney and/or District Attorney may, in
the exercise of discretion, in addition to or in lieu of taking any other action permitted by this
Chapter, commence an action or actions, proceeding or proceedings in an appropriate court of
jurisdiction, seeking an injunction prohibiting the unlawful business practice and/or any other
remedy available at law, including but not limited to fines, attorneys’ fees and costs.”
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SECTION 3. California Environmental Quality Act (“CEQA”). This Ordinance is
exempt from the California Environmental Quality Act pursuant to the State CEQA Guidelines
and does not constitute the approval of a “project” under CEQA, pursuant to section 15060(c)(2)
and (3), 15061(b)(3), 15262, and 15378 of the State CEQA Guidelines. Specifically, it can be
seen with certainty that there is no possibility that this Ordinance, containing amendments to the
registration, inspection and revocation processes for permits for massage establishments and
massage therapists, or its implementation, would have a significant effect on the environment
and is covered by the general rule, pursuant to 14 Cal. Code Regulations Section 15061(b)(3).

SECTION 4. No Mandatory Duty of Care. This Ordinance is not intended to, and
shall not be construed or given effect in a manner that imposes upon the City or any officer,
agent, employee or volunteer, thereof a mandatory duty of care towards persons and property, so
as to provide a basis of civil liability for damages, except as otherwise imposed by law.

SECTION 5. Severability. If any section, subsection, sentence, clause or phrase of this
Chapter is for any reason held to be invalid or unconstitutional by a decision of any court of
competent jurisdiction, such decision shall not affect the validity of the remaining portions of
this Chapter. The City Council hereby declares that it would have passed the ordinance codified
in this Chapter, and each and every section, subsection, sentence, clause or phrase not declared
invalid or unconstitutional without regard to whether any portion of this Chapter would be
subsequently declared invalid or unconstitutional.

SECTION 6. Effective Date. This Ordinance shall be and the same is hereby declared
to be in full force and effect from and after thirty (30) days after the date of its passage and shall
be published once before the expiration of fifteen (15) days after said passage, with the names of
the Council Members voting for or against the same, in a newspaper of general circulation
published in the County of Sonoma, State of California.

I hereby certify that the foregoing is a true and complete copy of an ordinance duly and regularly
adopted by the City at a regular meeting thereof held on October 25, 2016, by the following vote:

PASSED, APPROVED AND ADOPTED this 25th day of October, 2016 by the following roll
call vote:

AYES:
NOES:
ABSENT:
ABSTAIN:

Approved: Attested:

________________________________ _____________________________

Mary Ann Brigham, Mayor Linda Moore, Deputy City Clerk

2618332.4
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P.O. Box 217 • 124 North Cloverdale Blvd. • Cloverdale, CA 95425-0217 • Telephone (707) 894-2521 • FAX (707) 894-3451

City Council/Successor Agency
Agenda Item Summary

Agenda Item:
Meeting Date:

11
October 25, 2016

Agenda Section

Consent Calendar

Staff Contact

Stephen Cramer, Police Chief

Jose M. Sanchez, City Attorney

Agenda Item Title

Waive second reading and readopt Ordinance No. 706-2016, Amending Cloverdale Municipal Code
Chapter 8.08 Related to Smoking in Public Places.

Summary

California Government Code section 36933 requires that within 15 days after the adoption of an
ordinance, a city publish a copy of the ordinance and the Council vote in a newspaper of general
circulation. The Section also allows a city to only publish a summary of the ordinance instead of the
entire document, if the City publishes such summary 5 days prior the adoption, and again within 15
days after the adoption, including the names of those city council members voting for and against the
ordinance.

Ordinance No. 706-2016 was adopted by the City Council on April 12, 2016. Due to transitions of staff
members, the City inadvertently did not publish a summary of the ordinance in the newspaper at least
5 days prior to the adoption and again within 15 days of the action.

In order to comply with the publishing requirements of Government Code section 36933, and to
avoid publishing the entire ordinance, Ordinance No. 706-2016 is being placed before the City
Council again for re-adoption. This is simply a re-adoption of the Ordinance. No changes to the
substance of the Ordinance has been made.

Options

Waive second reading and readopt Ordinance 706-2015.

Recommended Council Action

Waive the second reading and readopt Ordinance No. 706-2016, an Ordinance of the City Council of
Cloverdale Amending Cloverdale Municipal Code Chapter 8.08, “Smoking in Public Places,” to Align
Regulations with Current Law and to Prohibit Smoking at Outdoor Public Events.

Attachments:

1. Ordinance No. 706-2016.
2. Adopted Ordinance No. 706-2016

2721064.1
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CITY OF CLOVERDALE
CITY COUNCIL

ORDINANCE NO. 706-2016

AN ORDINANCE OF THE CITY COUNCIL OF CLOVERDALE AMENDING
CLOVERDALE MUNICIPAL CODE CHAPTER 8.08, “SMOKING IN PUBLIC

PLACES,” TO ALIGN REGULATIONS WITH CURRENT LAW AND TO
PROHIBIT SMOKING AT OUTDOOR PUBLIC EVENTS

WHEREAS, tobacco use causes death and disease and continues to be an urgent public
health challenge, as evidenced by the following:

• Tobacco-related illness is the leading cause of preventable death in the United States,
accounting for about 443,000 deaths each year;1 and

• Scientific studies have concluded that tobacco use can cause chronic lung disease, coronary
heart disease and stroke, in addition to cancer of the lungs, larynx, esophagus, and mouth;2

and

• Some of the most common types of cancers, including stomach, liver, uterine, cervix, and
kidney are related to tobacco use;3 and

WHEREAS, secondhand smoke has been repeatedly identified as a health hazard, as evidenced
by the following:

• The U.S. Surgeon General concluded that there is no risk-free level of exposure to
secondhand smoke;4 and

• The California Air Resources Board placed secondhand smoke in the same category as the
most toxic automotive and industrial air pollutants by categorizing it as a toxic air
contaminant for which there is no safe level of exposure;5 and

1 US Department of Health and Human Services, Centers for Disease Control and Prevention. Tobacco Use: Targeting
the Nation’s Leading Killer. 2011, p. 2. Available at:
www.cdc.gov/chronicdisease/resources/publications/aag/pdf/2011/Tobacco_AAG_2011_508.pdf.

2 US Department of Health and Human Services, Centers for Disease Control and Prevention. Tobacco Use: Targeting
the Nation’s Leading Killer. 2011, p. 2. Available at:
www.cdc.gov/chronicdisease/resources/publications/aag/pdf/2011/Tobacco_AAG_2011_508.pdf.

3 Leistikow B, Zubair K, Connolly GN, et al. “Male Tobacco Smoke Load and Non-Lung Cancer Mortality Associations in
Massachusetts.” BMC Cancer, 8:341, 2008. Available at:
www.biomedcentral.com/1471-2407/8/341.

4 US Department of Health and Human Services, Office of the Surgeon General. How Tobacco Smoke Causes Disease: The
Biology and Behavioral Basisfor Smoking-Attributable Disease: A Report ofthe Surgeon General. 2010, p. 9. Report highlights available
at: www.surgeongeneral.gov/library/tobaccosmoke/factsheet.html.

5 Resolution 06-01, Cal. Air Resources Bd. (2006) at 5. Available at: www.arb.ca.gov/regact/ets2006/res0601.pdf; see also
California Environmental Protection Agency, Air Resources Board. News Release, California Identifies Secondhand Smoke
as a “Toxic Air Contaminant.” Jan. 26, 2006. Available at: www.arb.ca.gov/newsrel/nr012606.htm.
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• The California Environmental Protection Agency included secondhand smoke on the
Proposition 65 list of chemicals known to the State of California to cause cancer, birth
defects, and other reproductive harm;6 and

WHEREAS, exposure to secondhand smoke causes death and disease, as evidenced by the
following:

• Secondhand smoke is responsible for as many as 3,000 deaths from lung cancer and 46,000
deaths from heart disease among nonsmokers each year in the United States;7and

• Exposure to secondhand smoke increases the risk of coronary heart disease by
approximately thirty percent;8 and

• Secondhand smoke exposure causes lower respiratory tract infections, such as pneumonia
and bronchitis, in as many as 300,000 children in the United States under the age of 18
months each year, and exacerbates childhood asthma;9 and

WHEREAS, tobacco use and exposure to secondhand smoke impose great social and economic
costs, as evidenced by the following:

• The total annual economic burden of smoking in the United States is $193 billion;10 and

• From 2001-2004, the average annual health care expenditures attributable to smoking were
approximately $96 billion;11 and

• The medical and other costs to nonsmokers due to exposure to secondhand smoke were
estimated at over $10 billion per year in the United States in 2005;12 and

6 California Environmental Protection Agency, Office of Environmental Health Hazard Assessment. Chemicals Known to the
State to Cause Cancer or Reproductive Toxicity. 2006, p. 8 & 17. Available at:
www.oehha.ca.gov/prop65/prop65list/files/P65single081106.pdf.

7 US Department of Health and Human Services, Centers for Disease Control and Prevention. Tobacco Use: Targeting

the Nation’s Leading Killer. 2011, p. 2. Available at:
www.cdc.gov/chronicdisease/resources/publications/aag/pdf/2011/TobaccoAAG2011508.pdf .

8 Barnoya J and Glantz S. “Cardiovascular Effects of Secondhand Smoke: Nearly as Large as Smoking.” Circulation, 111:
2684-2698, 2005. Available at: www.circ.ahajournals.org/cgi/content/full/111/20/2684.

9 US Department of Health and Human Services, Centers for Disease Control and Prevention. Tobacco Use: Targeting

the Nation’s Leading Killer. 2011, p. 2. Available at:
www.cdc.gov/chronicdisease/resources/publications/aag/pdf/2011/TobaccoAAG2011508.pdf .

10 US Department of Health and Human Services, Centers for Disease Control and Prevention. Fact Sheet – Economic
Facts about U.S. Tobacco Production and Use. Available at:
www.cdc.gov/tobacco/datastatistics/factsheets/economics/econfacts/index.htm#costs (last updated March 9, 2011).

11 US Department of Health and Human Services, Centers for Disease Control and Prevention. Fact Sheet – Economic Facts
about U.S. Tobacco Production and Use,
www.cdc.gov/tobacco/datastatistics/factsheets/economics/econfacts/index.htm#costs (last updated March 9, 2011).

12 Behan DF, Eriksen MP and Lin, Y. Economic Effects ofEnvironmental Tobacco Smoke. Schaumburg, IL: Society of
Actuaries, 2005, p. 2. Available at:

(footnote continued)
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• California’s Tobacco Control Program saved the state and its residents $86 billion in health
care expenditures between the year of its inception, 1989, and 2004, with savings growing
yearly;13 and

• Indoor smoking bans have been attributed with reductions in calls for ambulances and
reductions in deaths attributed to heart attacks;14 and

WHEREAS, exposure to secondhand smoke anywhere has negative health impacts, and exposure
to secondhand smoke does occur at significant levels outdoors, as evidenced by the following:

• Levels of secondhand smoke exposure outdoors can reach levels attained indoors depending
on the direction and amount of wind and number and proximity of smokers;15 and

• Irritation from secondhand smoke begins at levels as low as 4 micrograms per cubic meter,
and in some outdoor situations this level can be found as far away as 13 feet from the
burning cigarette;16 and

• Smoking cigarettes near building entryways can increase air pollution levels by more than
two times as compared to background levels, with maximum levels reaching the
“hazardous” range on the US EPA’s Air Quality Index;17 and

www.soa.org/files/pdf/ETSReportFinalDraft(Final%203).pdf; see also US Department of Health and Human Services,
Centers for Disease Control and Prevention. Fact Sheet – Fast Facts,
www.cdc.gov/tobacco/data_statistics/fact_sheets/fast_facts/index.htm (last updated March 9, 2011).

13 Lightwood JM, Dinno A and Glantz SA. “Effect of the California Tobacco Control Program on Personal Health Care
Expenditures.” PLoS Med, 5(8): e178, 2008. Available at:
www.plosmedicine.org/article/info:doi/10.1371/journal.pmed.0050178.

14 Franklin D. Smoking Ban Tilts Odds Against Ambulance Calls from Casinos. Available at:
http://www.npr.org/blogs/health/2013/08/05/209149956/smoking-ban-in-casinos-linked-to-fewer-caller-for-ambulances;
Shute N. After Smoking Is Banned, Heart Attacks Drop. Available at
http://www.npr.org/blogs/health/2012/10/29/163889012/after-smoking-is-banned-heart-attacks-drop.

15 Klepeis NE, Ott WR, and Switzer P. Real-Time Monitoring of Outdoor Environmental Tobacco Smoke
Concentrations: A Pilot Study. San Francisco: University of California, San Francisco and Stanford University, 2004, p. 80,
87. Available at: http://exposurescience.org/pub/reports/OutdoorETSFinal.pdf; see also Klepeis NE, Ott WR and
Switzer P. “Real-Time Measurement of Outdoor Tobacco Smoke Particles.” Journal ofthe Air & Waste Management
Association, 57: 522534, 2007. Available at: www.ashaust.org.au/pdfs/OutdoorSHS0705.pdf.

16 Junker MH, Danuser B, Monn C, et al. “Acute Sensory Responses of Nonsmokers at Very Low Environmental
Tobacco Smoke Concentrations in Controlled Laboratory Settings.” Environmental Health Perspectives,
109(10):1045-1052, p. 1049-51, 2001. Available at:
www.pubmedcentral.nih.gov/picrender.fcgi?artid=1242082&blobtype=pdf; Repace JL. “Benefits Ordinance No. of Smoke-
Free Regulations in Outdoor Settings: Beaches, Golf Courses, Parks, Patios, and in Motor Vehicles.” William Mitchell Law
Review, 34(4): 1621-1638, p. 1626, 2008. Available at: www.repace.com/pdf/RepaceCh15OutdoorSmoke.pdf.

17 Kaufman P, Zhang, B, Bondy S, et al. “Not just ‘a few wisps’: real-time measurement of tobacco smoke at

entrances to office buildings.” Tobacco Control. Published Online First: 21 December 2010.
doi:10.1136/tc.2010.041277. Abstract available at:

http://tobaccocontrol.bmj.com/content/early/2010/12/21/tc.2010.041277.abstract.
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• To be completely free from exposure to secondhand smoke in outdoor places, a person
may have to move nearly 25 feet away from the source of the smoke, about the width of
a two-lane road;18 and

WHEREAS, cigarette butts pose a health threat to young children and are a major and persistent
source of litter; and

WHEREAS, laws restricting the use of tobacco products have recognizable benefits to public
health and medical costs, as evidenced by the following:

• Cities with smoke-free laws see an appreciable reduction in hospital admittances for heart
attacks in the months and years after such laws are passed;19 and

• Smoking bans help people reduce the number of cigarettes they smoke or to quit
altogether;20 and

• Strong smoking regulations for restaurants decrease the number of children who transition
from experimenting with smoking to becoming actual smokers;21 and

WHEREAS, the safety and efficacy of electronic cigarettes is still unknown and electronic
cigarettes deliver an unknown mix of potentially carcinogenic and toxic compounds, as evidenced
by the following: a) nicotine content labeling is not accurate with some electronic cigarette
manufacturers;22 b) nicotine related impurities content in cartridges and refills vary by electronic
cigarette manufacturer;23 and c) the concentrations of some metal and silicate particles in electronic
cigarette aerosol were higher than or equal to the levels contained in conventional cigarette
smoke;24 and

18 Repace JL. “Benefits of Smoke-Free Regulations in Outdoor Settings: Beaches, Golf Courses, Parks, Patios, and in Motor
Vehicles.” William Mitchell Law Review, 34(4): 1621-1638, p. 1626, 2008. Available at:
www.repace.com/pdf/RepaceCh15OutdoorSmoke.pdf.

19 US Department of Health and Human Services, Centers for Disease Control and Prevention. “Reduced
Hospitalizations for Acute Myocardial Infarction After Implementation of a Smoke-Free Ordinance – City of
Pueblo, Colorado, 2002 – 2006.” Morbidity and Mortality Weekly Report, 57(51&52): 1373-1377, 2009. Available
at: www.cdc.gov/mmwr/preview/mmwrhtml/mm5751a1.htm; Glantz SA. “Meta-Analysis ofthe Effects of
Smokefree Laws on Acute Myocardial Infarction: An Update.” Preventive Medicine, 47(4): 452-453, 2008.
Abstract available at: www.ncbi.nlm.nih.gov/pmc/articles/PMC2927851/?tool=pubmed.

20 Neighmond P. “Smoking Bans Help People Quit, Research Shows.” National Public Radio, October 25, 2007,
www.npr.org/templates/story/story.php?storyId=15610995.

21 Siegel M, Albers AB, Cheng DM, et al. “Local Restaurant Smoking Regulations and the Adolescent Smoking
Initiation Process: Results of a Multilevel Contexual Analysis Among Massachusetts Youth.” Archives of Pediatrics and
Adolescent Medicine, 162(5): 477-483, 2008. Available at:
http://archpedi.ama-assn.org/cgi/reprint/162/5/477.pdf.

22 Trehy ML, Ye W, et al. “Analysis of Electronic Cigarette Cartridges, Refill Solutions, and Smoke for Nicotine and
Nicotine Related Impurities.” Journal of Liquid Chromatography & Related Technologies, 34:1442–1458, 2011.
23 Id.
24 Williams M, Villarreal A, Bozhilov K, Lin S, Talbot P (2013) Metal and Silicate Particles Including Nanoparticles Are Present
in Electronic Cigarette Cartomizer Fluid and Aerosol. PLoS ONE 8(3): e57987. doi:10.1371/journal.pone.0057987
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WHEREAS, the U.S. Food and Drug Administration conducted laboratory analysis of
electronic cigarette samples and found them to contain carcinogens and toxic chemicals to which
users and bystanders could potentially be exposed,25 suggesting that the same concerns present with
secondhand smoke from conventional cigarettes may exist with electronic cigarettes; and

WHEREAS, it is unlawful to sell or furnish electronic cigarettes to minors,26 however minors
are still able to obtain access to electronic cigarette products. A national survey revealed that between
2011 and 2012, middle school students who reported ever using electronic cigarettes increased from
1.4% to 2.7% and current use of electronic cigarettes increased from 0.6% to 1.1%.27 The same survey
found that high school students who reported ever using electronic cigarettes increased from 4.7% to
10.0% while current use increased from 1.5% to 2.8%; and

WHEREAS, state law prohibits smoking within 25 feet of playgrounds and tot lots and
expressly authorizes local communities to enact additional restrictions;28 and state law prohibits
smoking within 20 feet of entryways and operable windows of government buildings;29 and

WHEREAS, there is no Constitutional right to smoke;30 and

WHEREAS, it is the intent of the City Council, in enacting this Ordinance, to provide for
the public health, safety, and welfare by discouraging the inherently dangerous behavior of smoking
and tobacco use around non-tobacco users, especially children; by protecting the public from
exposure to secondhand smoke where they live, work and play; by reducing the potential for
children to wrongly associate smoking and tobacco use with a healthy lifestyle; and by affirming
and promoting a healthy environment in the City.

25 US Food and Drug Administration. News Release, FDA and Public Health Experts Warn About Electronic Cigarettes. July 22,
2009. Available at: www.fda.gov/NewsEvents/Newsroom/PressAnnouncements/ucm173222.htm.
26 Cal. Health & Safety Code § 119405 (West 2013).
27 Centers for Disease Control and Prevention. Electronic Cigarette Use Among Middle and High School Students—United
States, 2011-2012. Morbidity and Mortality Weekly Report. September 6, 2013 (survey results are available at
http://www.cdc.gov/tobacco/datastatistics/surveys/nyts.)
28 Cal. Health & Safety Code § 104495 (West 2008).
29 Cal. Gov’t Code § 7597 (West 2008).
30 Public Health Law & Policy, Technical Assistance Legal Center. There Is No Constitutional Right to Smoke. 2005. Available
at www.phlpnet.org/tobacco-control/products/there-no-constitutional-right-smoke.
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NOW, THEREFORE, the City Council of the City of Cloverdale does ordain as follows:

SECTION 1. Amendment of Code. Chapter 8.08 of the Cloverdale Municipal Code is amended
to read as follows:

Chapter 8.08

SMOKING IN PUBLIC PLACES

Sections:
8.08.010 Purpose of provisions.
8.08.020 Definitions.
8.08.030 City-owned facilities regulated.
8.08.035 Public events regulated.
8.08.040 Enclosed places where smoking is prohibited.
8.08.050 Places of employment regulated.
8.08.060 Areas exempt from restrictions.
8.08.070 Posting requirements.
8.08.080 Reserved.
8.08.090 Enforcement of provisions.
8.08.100 Retaliation prohibited.
8.08.110 Chapter provisions not exclusive.
8.08.120 Violation—Penalty.

8.08.010 Purpose of provisions.
The purpose of this chapter is to protect the public health and welfare by regulating smoking in
public places and places of employment and to strike a reasonable balance between the needs of
persons who smoke and the needs of nonsmokers to breath smoke-free air, and to recognize that,
when these needs conflict, the need to breathe smoke-free air shall have priority.

8.08.020 Definitions.
The following words and phrases, whenever used in this chapter, shall be construed as defined in
this section, unless it is apparent from the context that they have a different meaning:

“Bar” means an area which is devoted to the serving of alcoholic beverages and in which the service
of food is only incidental to the consumption of such beverages.
“City” means the city of Cloverdale, state of California.

“Electronic smoking device” means an electronic and/or battery-operated device, the use of which
may resemble smoking, which can be used to deliver an inhaled dose of nicotine or other
substances.

“Electronic smoking device” includes any such device, whether manufactured, distributed, marketed,
or sold as an electronic cigarette, an electronic cigar, an electronic cigarillo, an electronic pipe, an
electronic hookah, or any other product name or descriptor. “Electronic smoking device”
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does not include any product specifically approved by the United States Food and Drug
Administration for the use in the mitigation, treatment, or prevention of disease.

“Employee” means any person who is employed by any employer in consideration for direct or
indirect monetary wages or profit.

“Employer” means any person, partnership, corporation, including municipal corporation, who
employs the services of more than three persons.

“Enclosed” means closed in by roof and four walls with appropriate openings for ingress and
egress.

“Place of employment” means any enclosed area under the control of a public or private employer
which employees normally frequent during the course of employment, including but not limited to,
work areas, employee lounges, conference rooms, and employee cafeterias or eating places. A
private residence is not a place of employment for purposes of this chapter, unless it is used as a
child care or health care facility.

“Smoke” means” the gases, particles or vapors released into the air by combustion, electronic
ignition or vaporization when the apparent or usual purpose of the combustion, electronic ignition
or vaporization is human inhalation of the resulting combustion products, including but not limited
to tobacco smoke, cigarette smoke, marijuana smoke, and gases, aerosol or vapor released by the
ignition of e-cigarettes or electronic smoking devices. “Smoke” does not include the product of
combustion of incense or similar products when used solely for olfactory purposes and not
containing tobacco or nicotine.

“Smoking” means the carrying or holding of a lighted pipe, cigar, cigarette of any kind, including
an electronic cigarette or electronic or battery-operated smoking device, or any other lighted
smoking equipment or the lighting or emitting or exhaling the smoke or vapor of a pipe, cigar, or
cigarette of any kind.

“Sports arena” means the enclosed sports pavilions, gymnasiums, health spas, swimming pools, roller
and ice rinks, bowling alleys, and other similar places where members of the public assemble to
engage in physical exercise, participate in athletic competition or witness sports events.

8.08.030 City-owned facilities regulated.
All enclosed facilities and transit buses owned, leased, or operated by the city or under control of
the city council shall be subject to the provisions of this chapter.

8.08.035 Public events regulated.
Smoking shall be prohibited in enclosed and unenclosed public places, when being used for a
public event, including but not limited to a farmers’ market, concert, parade, craft fair, festival,
bazar, or any other event which may be attended by the general public, provided that Smoking is
permitted at least twenty (20) feet from the event area on streets and sidewalks being used in a
traditional capacity as pedestrian or vehicular thoroughfares, unless otherwise prohibited by this
Chapter or other law.
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8.08.040 Enclosed places where smoking is prohibited.
Smoking shall be prohibited in the following places within all areas of the city:

A. All enclosed areas within businesses available to and customarily used by the general public
including, but not limited to, retail stores, hotels and motels, pharmacies, banks, attorneys’ offices
and other offices;

B.Within all restaurants.

C.Waiting rooms, hallways, wards and semiprivate rooms of health facilities, including, but not
limited to, hospitals, clinics, physical therapy facilities, doctors’ offices and dentists’ offices, except
that health facilities shall also be subject to the provisions of Section 8.08.050 of this chapter
regulating smoking in places of employment;

D. Elevators, public restrooms, indoor service lines, buses, taxicabs, public airports, and other
means of public transit under the authority of the city, and in ticket, boarding, and waiting areas
of public transit depots;

E. In public areas of museums and galleries;

F.Enclosed seating areas of theaters, auditoriums, and halls which are used for motion pictures,
stage dramas and musical performances, ballets or other exhibitions, except when smoking is part
of any such production;

G. Enclosed sports arenas, convention, church, social and auditorium halls;

H. Retail food marketing establishments, including grocery stores and supermarkets;

I. Public schools and other public facilities under the control of another public agency, which are
available to and customarily used by the general public, to the extent that the same are subject to
the jurisdiction of the city;

J. Notwithstanding any other provisions of this chapter, any owner, operator, manager or other
person who controls any establishment subject to this chapter may declare that entire
establishment as a nonsmoking establishment.

8.08.050 Places of employment regulated.
A. It shall be the responsibility of employers to make reasonable effort to provide smoke-free
area for nonsmokers within existing facilities.

B.Within ninety days of the effective date of the ordinance codified in this chapter, each employer
and each place of employment located within the city, shall adopt, implement, make known to
employees and public, and maintain a written smoking policy, which shall contain at a minimum
the following requirements:
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1. Prohibition of smoking in conference and meeting rooms, classrooms, restrooms,
medical facilities, hallways and elevators and all other areas as required by state or federal law;

2. Any employee in a place of employment shall be given the right to designate his/her
immediate work area as a nonsmoking area and to post the same with an appropriate sign or signs,
to be provided by the employer. The policy adopted by the employer shall include a reasonable
definition of the term “immediate work area”;

C.Reserved.

D. The smoking policy shall be communicated to all employees within three weeks of its
adoption, and at least annually thereafter. All new employees shall be informed of the policy during
initial orientation and in no case later than three weeks after employment;

E. Notwithstanding the provisions of subsection A of this section, every employer shall have
the right to designate any place of employment, or portion thereof, as a nonsmoking area.

8.08.060 Areas exempt from restrictions.
Notwithstanding any other provision of this chapter, the following areas shall not be subject to the
smoking restrictions of this chapter:

A. Private residences, unless the residence is used as a child care or a health care facility;

B.Reserved.

C.Hotel or motel rooms rented to guests, as allowable under state law;

D. Retail stores that deal primarily in the sale of tobacco and smoking paraphernalia;

E. Restaurants, hotel and motel conference or meeting rooms, and public and private assembly
rooms while these places are being used for private functions, so long as no food is being served;

F.A private enclosed space occupied exclusively by smokers, even though such a place may be
visited by nonsmokers, and private enclosed offices, excepting places in which smoking is
prohibited by the fire agency of jurisdiction or by any other law, ordinance or regulation.

8.08.070 Posting requirements.
“Smoking” or “No Smoking” signs, whichever are appropriate, with letters of not less than one inch
in height or the international “No Smoking” symbol, consisting of a pictorial representation of a
burning cigarette enclosed in a red circle with a red bar across it, shall be clearly, sufficiently and
conspicuously posted in every building or other place where smoking is controlled by this chapter, by
the owner, operator, manager or other person having control of such building or other places.

8.08.080 Reserved.

8.08.090 Enforcement of provisions.
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A. Any owner, manager, operator or employer of any establishment subject to this chapter shall
have the responsibility to inform any apparent violator, whether public or employee, about any
smoking restrictions in the establishment, and shall attempt at all times to obtain voluntary
compliance by any apparent violator.

B. Any citizen who desires to register a complaint under this chapter may initiate the complaint by
filing a written complaint with the police department.

C. While an establishment is undergoing otherwise mandated inspections, a “self-certification” will
be required from the owner, manager, operator or other person having control of such
establishment that all requirements of this chapter have been complied with.

8.08.100 Retaliation prohibited.
No person or employer shall discharge, refuse to hire, or in any manner retaliate against any
employee or applicant for employment because such employee or applicant exercises any rights
afforded by this chapter.

8.08.110 Chapter provisions not exclusive.
This chapter shall not be interpreted or construed to permit smoking where it is otherwise restricted
by other applicable laws.

8.08.120 Violation—Penalty.
A. It is unlawful for any person who owns, manages, operates or otherwise controls the use of any
premises subject to this chapter to fail to:

1. Properly post signs required hereunder,
2. To provide signs for the use of employees in designating their areas;
3. To properly set aside “No Smoking” areas;
4. To adopt a smoking restriction policy; or
5. To comply with any other requirements of this chapter.

B. It is unlawful for any person to smoke in any area restricted by the provisions of this chapter.

C. Any person or business that violates subsections A or B or any other provisions of this chapter
shall be guilty of an infraction, punishable by:

1. A fine, not exceeding one hundred dollars for first violation;
2. A fine, not exceeding two hundred dollars for a second violation of this chapter within one year,
3. A fine, not exceeding five hundred dollars for each additional violation of this chapter within
five years.

SECTION 2. California Environmental Quality Act (“CEQA”).

The City Council hereby finds that the approval of the amendments in this Ordinance is exempt from
further environmental review under the general rule in California Environmental Quality Act (CEQA)
Guidelines section 15061(b)(3) that CEQA only applies to projects that have the potential
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for causing a significant effect on the environment. As a series of text amendments and additions,
it can be seen with certainty that there is no possibility that this Ordinance will have a significant
effect on the environment.

SECTION 3. No Mandatory Duty of Care.

This Ordinance is not intended to, and shall not be construed or given effect in a manner that
imposes upon the City or any officer, agent, employee or volunteer, thereof a mandatory duty of
care towards persons and property, so as to provide a basis of civil liability for damages, except as
otherwise imposed by law.

SECTION 4. Severability.

If any section, subsection, sentence, clause or phrase of this Chapter is for any reason held to be
invalid or unconstitutional by a decision of any court of competent jurisdiction, such decision shall
not affect the validity of the remaining portions of this Chapter. The City Council hereby declares
that it would have passed the ordinance codified in this Chapter, and each and every section,
subsection, sentence, clause or phrase not declared invalid or unconstitutional without regard to
whether any portion of this Chapter would be subsequently declared invalid or unconstitutional.

SECTION 5. Effective Date.

This Ordinance shall be and the same is hereby declared to be in full force and effect from and after
thirty (30) days after the date of its passage and shall be published once before the expiration of fifteen
(15) days after said passage, with the names of the Council Members voting for or against the same, in
a newspaper of general circulation published in the County of Sonoma, State of California.

I hereby certify that the foregoing is a true and complete copy of an ordinance duly and regularly
adopted by the City at a regular meeting thereof held on October 25, 2016, by the following
vote:

PASSED, APPROVED AND ADOPTED this 25th day of October 2016, by the following
roll call vote:

AYES:
NOES:
ABSENT:
ABSTAIN:

Approved: Attested:

________________________________ _____________________________
Mary Ann Brigham, Mayor Linda Moore, Deputy City Clerk
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City Council/Successor Agency
Agenda Item Summary

Agenda Item:
Meeting Date:

12
October 25, 2016

Agenda Section

Consent Calendar

Staff Contact

Joanne Cavallari, Finance Manager

Agenda Item and Title

Waive second reading and readopt Ordinance No. 707-2016 amending Cloverdale Municipal Code,
Title 3, Chapter 3.04, “Officers Authorized to Sign - Procedure,” Section 3.04.020, adding the Assistant
City Manager as an officer authorized to sign on behalf of the City.

Summary

California Government Code section 36933 requires that within 15 days after the adoption of an
ordinance, a city publish a copy of the ordinance and the Council vote in a newspaper of general
circulation. The Section also allows a city to only publish a summary of the ordinance instead of the
entire document, if the City publishes such summary 5 days prior the adoption, and again within 15
days after the adoption, including the names of those city council members voting for and against the
ordinance.

Ordinance No. 707-2016 was adopted by the City Council on May 24, 2016. Due to transitions of staff
members, the City inadvertently did not publish a summary of the ordinance in the newspaper at least
5 days prior to the adoption and again within 15 days of the action.

In order to comply with the publishing requirements of Government Code section 36933, and to avoid
publishing the entire ordinance, Ordinance No. 707-2016 is being placed before the City Council again
for re-adoption. This is simply a re-adoption of the Ordinance. No changes to the substance of the
Ordinance has been made.

Options

Waive second reading and readopt Ordinance No. 707-2016 amending Municipal Code, Title 3,
Chapter 3.04.

Recommended Council Action

Waive the second reading and readopt Ordinance No. 707-2016, amending the Cloverdale Municipal
Code, Title 3, Chapter 3.04, Section 3.04.020 “Officers Authorized to Sign - Procedure”.

Attachment:

Ordinance No. 707-2016

Adopted Ordinance No. 707-2016

2721066.1
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CITY OF CLOVERDALE
CITY COUNCIL

ORDINANCE NO. 707-2016

AN ORDINANCE OF THE CITY OF CLOVERDALE AMENDING CLOVERDALE
MUNICIPAL CODE CHAPTER 3.04, “OFFICERS AUTHORIZED TO SIGN -

PROCEDURE,” SECTIONS 3.04.020 ADDING THE ASSISTANT CITY MANAGER AS
AN OFFICER AUTHORIZED TO SIGN ON BEHALF OF THE CITY

THE CITY COUNCIL OF THE CITY OF CLOVERDALE DOES ORDAIN AS
FOLLOWS:

SECTION 1. Amendment to Section 3.04.020.

The Cloverdale Municipal Code, Chapter 3.04, “Officers authorized to sign - Procedure,” Section
3.04.020 is amended as follows:

3.04.020 Officers authorized to sign - Procedure.

A. The following city officers are authorized to sign on behalf of the city warrants drawn on the
city treasury, checks, and appropriate bank signature cards:

1. City manager;

2. Assistant City Manager;

3. Mayor;

4. Vice mayor.

SECTION 2. Severability.

If any section, subsection, sentence, clause, or phrase of this ordinance is for any reason held to be
unconstitutional or invalid, such decision shall not affect the validity of the remaining portion of
this ordinance. The City Council hereby declares that it would have passed this ordinance and
every section, subsection, sentence, clause or phrase thereof, irrespective of the fact that any one
or more sections, subsections, sentences, clauses, or phrases be declared unconstitutional or
invalid.
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SECTION 3. Effective Date.

This Ordinance shall be and the same is hereby declared to be in full force and effect from and
after thirty (30) days after the date of its passage and shall be published once before the expiration
of fifteen (15) days after said passage, with the names of the Council Members voting for or against
the same, in a newspaper of general circulation published in the County of Sonoma, State of
California.

I hereby certify that the foregoing is a true and complete copy of an ordinance duly and regularly
adopted by the City at a regular meeting thereof held on October 25, 2016, by the following vote:

PASSED, APPROVED AND ADOPTED this 25 day of October 2016, by the following roll call
vote: Ayes – X; Noes- X

AYES:
NOES:
ABSENT:
ABSTAIN:

Approved: Attested:

______________________________ _____________________________
Mary Ann Brigham, Mayor Linda Moore, Deputy City Clerk
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P.O. Box 217 • 124 North Cloverdale Blvd. • Cloverdale, CA 95425-0217 • Telephone (707) 894-2521 • FAX (707) 894-3451

City Council/Successor Agency
Agenda Item Summary

Agenda Item:
Meeting Date:

13
October 25, 2016

Agenda Section

Consent

Staff Contact

David Kelley, Assistant City Manager/ Community Development
Director

Agenda Item Title

Waive the second reading of Ordinance No. 710-2016, of the City of Cloverdale amending Title 18 “Zoning” of
the Cloverdale Municipal Code, prezoning certain properties containing approximately 42.5-acres of land
lying east of Asti Road, south of existing City limits, generally west of the Russian River and north of the City
of Cloverdale wastewater treatment plant and corporation yard (APNs 116-260-004, -030, -033, -045, -046 -
050 & -055) to a combination of General Industrial (M-1), Rural Residential (R-R) and Public Institutional (P-I).
and making certain changes to the standards of the general industrial zoning district to add live work units as
a conditionally permitted use in the General Industrial (M-1) Zoning District.

Summary

On October 11, 2016, the City Council held a Public Hearing to consider the proposed Annexation, General
Plan Amendment, Prezoning and CEQA Initial Study/Mitigated Negative Declaration for an approximate 42.5-
acre area lying east of existing City boundaries in an unincorporated portion of Sonoma County. The
properties all lie within the City of Cloverdale Sphere of Influence and City’s Urban Growth Boundary.
Attachments No. 1-4 identify the location of the property, the annexation area, proposed general plan land
use designations and proposed prezoning districts. The Project also involved consideration of a Conditional
Use Permit and Major Design Review for Nu Forest Products, Inc. on approximately 26.85 acres of the overall
annexation area.

During the public hearing the City Council introduced and waived the first reading of Ordinance No. 710-
2016, amending Title 18 “Zoning” of the Cloverdale Municipal Code, prezoning certain properties containing
approximately 42.5-acres of land lying east of Asti Road, south of existing City limits, generally west of the
Russian River and north of the City of Cloverdale wastewater treatment plant and corporation yard (APNs
116-260-004, -030, -033, -045, -046 -050 & -055) to a combination of General Industrial (M-1), Rural
Residential (R-R) and (Public Institutional P-I), and making certain changes to the standards of the general
industrial zoning district to add live work units as a conditionally permitted use in the General Industrial (M-
1) Zoning District. On a vote of 5-0, the City Council waived the first reading and introduced the ordinance.

The Ordinance amends the Cloverdale Municipal Code by adding text to the M-1 zoning district in Chapter
18.06 of the Zoning Ordinance to allow “live-work” uses subject to the issuance of a Conditional Use Permit
by the Planning Commission and adds Section 18.090.300 to Chapter 18.09 of the Zoning Ordinance by
providing specific standards for live-work units. In addition, the Ordinance provides zoning designations for
the properties included in the proposed annexation.

Proposed Zoning Designations: Each of the subject properties within the annexation area would be prezoned
under the Ordinance. The proposed zoning designations were assigned to the seven properties in the
annexation area based on discussions with each of the owners, existing Sonoma County land use property
designations and regulations along with existing site conditions. The proposed prezoning is identified on
Attachment 4.):
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1. Nu Forest Properties: These two properties are proposed to be prezoned as General Industrial (M-
1). The M-1 zoning district allows lumber mills as a conditional use and a CUP has been requested
by NFP.

2. Cerasoli Property: General Industrial M-1 zoning based on property owner desire and existing
residential and light industrial use on the site.

3. Schwartzler Trust Property: Rural Residential (RR), based on an existing residence and property
owner desire.

4. Matovich Trust Property: Rural Residential (RR), based on property owner desire.

5. Poustinchian Property: General Industrial (M-1), based on property owner desire.

6. PG&E Property: Proposed for Public Institutional (P-I), consistent with the existing electrical
substation on the site.

Background

Nu Forest Products Inc. has requested City support to file an annexation application with Sonoma County
Local Agency Formation Commission (LAFCO) in order to obtain City services. Annexation of Nu Forest’s
property requires that the City Council approve prezoning of the property prior to filing an application for
annexation to LAFCO. Nu Forest Products desires to relocate their existing lumber operations from
Healdsburg and consolidate all facilities in Cloverdale. Five additional parcels/property owners have been
included in the proposed annexation to preclude creation of an unincorporated “County island.” All of the
subject property owners have requested modification of their General Plan Land Use Designations. On July
26, 2016, the City Council adopted City Council Resolution No 058-2016, initiating a General Plan
Amendment on the subject properties. The proposed entitlements were also reviewed by the Planning
Commission. The Planning Commission held a public Hearing on September 6, 2016, and all of the project
components were unanimously recommended for City Council approval.

Discussion

As previously noted, Nu Forest Products Inc. has requested annexation to the City of Cloverdale to receive
municipal services to support the proposed lumber and planing mill. Prezoning of the annexation area is
required by State annexation law known as the Cortese Knox Hertzberg Local Government Reorganization
Act. Proposed prezoning districts are consistent with the proposed GPA, as required by other portions of
state law. After preliminary land use applications have been acted on by the City, annexation requires review
and approval by LAFCO. A formal application for annexation will be submitted to LAFCO upon completion of
review and approval by the City Council. Prezoning will become effective upon adoption of the Ordinance by
the City Council. The actual zoning and associated entitlements including the Conditional Use Permit and
Major Design Review for Nu Forest Properties Inc. become effective when the annexation becomes effective
upon approval by LAFCO pursuant to Government Code Section 65859(a).

Environmental Assessment. In accordance with CEQA Guidelines section 15063, an Initial Study was prepared
to evaluate the potential impacts of the project on the environment and surrounding properties. Based on
the result of the Initial Study, a Mitigated Negative Declaration was prepared. A Mitigating Monitoring and
Reporting Program was also prepared for reporting on and monitoring of all of the proposed mitigation
measures included in the Mitigated Negative Declaration. All mitigation measures and requirements as listed
in the Mitigation Monitoring and Reporting Program for the project are incorporated as Conditions of
Approval for the project. At the close of the Public Hearing on October 11, 2016, City Council adopted
Resolution No. 075-2016 (Attachment 5) adopting a Mitigated Negative Declaration and Mitigation
Monitoring and Reporting Program for the project.

Annexation, General Plan Amendment, Conditional Use Permit and Major Design Review. At the close of the
Public Hearing on October 11th, the City Council also adopted the following resolutions:
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1. City Council Resolution No. 076-2016 (Attachment 6), directing City staff to file an annexation
application with Sonoma County Local Agency Formation Commission (LAFCO) for the Nu Forest
Products site and adjacent properties to the City of Cloverdale.

2. City Council Resolution No. 077-2016 (Attachment 7), approving an amendment to the Cloverdale
General Plan relating to five properties lying adjacent to the Nu Forest site.

3. City Council Resolution No. 078-2016 (Attachment 8), approving the Conditional Use Permit and
Major Design Review for Nu Forest Products

Ordinance. City staff recommends waiving the second reading of Ordinance No. 710-2016 (Attachment 9),
amending Title 18 “Zoning” of the Cloverdale Municipal Code, prezoning certain properties containing
approximately 42.5-acres of land lying east of Asti Road, south of existing City limits, generally west of the
Russian River and north of the City of Cloverdale wastewater treatment plant and corporation yard (APNs
116-260-004, -030, -033, -045, -046 -050 & -055) to a combination of General Industrial (M-1), Rural
Residential (R-R) and (Public Institutional P-I). and making certain changes to the standards of the general
industrial zoning district to add live work units as a conditionally permitted use in the General Industrial (M-1)
District.

Options

1. Adopt Ordinance No. 710-2016, of the City of Cloverdale amending Title 18 “Zoning” of the
Cloverdale Municipal Code, prezoning certain properties containing approximately 42.5-acres of land
lying east of Asti Road, south of existing City limits, generally west of the Russian River and north of
the City of Cloverdale wastewater treatment plant and corporation yard (APNs 116-260-004, -030, -
033, -045, -046 -050 & -055) to a combination of General Industrial (M-1), Rural Residential (R-R) and
(Public Institutional P-I). and making certain changes to the standards of the general industrial zoning
district to add live work units as a conditionally permitted use in the General Industrial (M-1) District.

2. Provide alternative direction to Staff.

Budget/Financial Impact

If approved, there would be no immediate fiscal (budgetary or financial) impact associated with the project.
Upon final annexation of the property to the City of Cloverdale by LAFCO, the project is expected to generate
net positive general fund revenue based on an increase in local property tax revenues associated with an
increase in the assessed valuation of the property as well as a potential increase in local sales tax revenue.

Subcommittee Recommendation

None.

Recommended Council Action

Waive the second reading and adopt Ordinance No. 710-2016 amending Cloverdale Municipal Code, making
certain changes to Chapters 18.06 and Chapter 18.09 to add live work units as a conditionally permitted use
in the General Industrial (M-1) District and zoning approximately 42.5-acres of land lying east of Asti Road,
south of existing City limits, generally west of the Russian River and north of the City of Cloverdale
wastewater treatment plant and corporation yard (APNs 116-260-004, -030, -033, -045, -046 -050 & -055) as
a combination of General Industrial (M-1), Rural Residential (R-R) and (Public Institutional P-I).

PAGE 311



4

Attachments:

1. Project Location Map
2. Proposed Annexation Area Map Exhibit
3. Proposed General Plan Designation Map Exhibit
4. Proposed Prezoning Districts Map Exhibit
5. City Council Resolution City Council Resolution No. 075-2016 adopting an Initial Study/Mitigated

Negative Declaration and Mitigation Monitoring & Reporting Plan (MMRP).
6. City Council Resolution No. 076-2016, directing Staff to File an Annexation application with LAFCO.
7. City Council Resolution No. 077-2016, approving a General Plan Amendment.
8. City Council Resolution No. 078-2016, approving a Conditional Use Permit & Major Design Review for

the Nu Forest Products Project Inc.
9. Ordinance No. 710-2016

X:\Agenda Development\COUNCIL\2016 REPORTS\10.25.16\B. Consents\13- Ord 710 -Nu Forest\City Council Agenda Report - Nu Forest
Annexation and Rezone Ordinance_10-25-2016.docx
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ATTACHMENT 9

CITY OF CLOVERDALE
CITY COUNCIL

ORDINANCE NO. 710- 2016

AN ORDINANCE OF THE CITY OF CLOVERDALE AMENDING TITLE 18,
“ZONING,” OF THE CITY MUNICIPAL CODE, PREZONING CERTAIN
PROPERTIES CONTAINING APPROXIMATELY 42.5 ACRES OF LAND
GENERALLY LOCATED EAST OF ASTI ROAD, WEST OF THE RUSSIAN
RIVER AND NORTH OF THE CITY OF CLOVERDALE CORPORATION YARD
(APNs 116-260-004, -030, -033, -045, -046 -050 & -055) TO A COMBINATION
OF RURAL RESIDENTIAL (RR), GENERAL INDUSTRIAL (M-1) AND PUBLIC
INSTITUTIONAL (P-I) DISTRICTS AND MAKING CERTAIN CHANGES TO THE
STANDARDS OF THE GENERAL INDUSTRIAL ZONING DISTRICT TO ALLOW
LIVE-WORK UNITS WITH THE ISSUANCE OF A CONDITIONAL USE PERMIT

THE CITY COUNCIL OF THE CITY OF CLOVERDALE HEREBY ORDAINS AS FOLLOWS:

SECTION 1. RECITALS

A. The owner of the Nu Forest Products property (APNs 116-260-004 & -055),
containing approximately 26.85 acres of land located in unincorporated Sonoma County
territory has requested annexation to the City of Cloverdale.

B. As required by California State Law, California Government Code Sec. 56375 (a)
(7), all requests for annexation must not create “county islands” which would not
promote the local or efficient expansion of communities in California. In this instance,
other properties lying west of the Nu Forest Products land and east of the current
boundary of the City of Cloverdale to ensure that a logical municipal boundary is created.
Smaller properties included in the proposed annexation in addition to the Nu Forest
ownership include the following:

• APN 116-260-033, Cerasoli, 0.45 acre (proposed M-1 zoning);
• APN 116-260-030, Schwartlzler Fam. Trust, 0.73 acre (proposed RR zoning);
• APN 116-260-050, Matovich Trust, 6.3 acres (proposed RR zoning).
• APN 116-260-046, Poustinchian, 4.07 acres (proposed M-1 zoning);
• APN 116-260-045, PG &E, 4.05 acres (proposed P-I zoning); and
• APNs 116-260-004 &-055, Nu Forest, 26.85 acres (proposed M-1 zoning).

C. As mandated by state law and Sonoma County Local Agency Formation
Commission (LAFCO) requirements, the City of Cloverdale is obligated to prezone the
affected properties identified above prior to annexation. Proposed prezoning includes

PAGE 411



2

classifying individual properties within the annexation area to a combination of Rural
Residential (RR), General Industrial (M-1) and Public Institutional (P-I) districts as
summarized above and as shown on Exhibit 1, which is hereby incorporated by reference
to this ordinance.

D. The ordinance also includes revisions to Chapter 18.06 of the Cloverdale Municipal
Ordinance conditionally permitting “live-work units” in the M-1 District, amending
Chapter 18.09 of the Cloverdale Municipal Code to provide development standards for
live-work land uses and amending Chapter 18.14 of the Cloverdale Municipal Code to
include a definition of the term “live-work” as summarized and shown on Exhibit 2, which
is hereby incorporated by reference to this ordinance

E. The California Environmental Quality Act (“CEQA”), together with the State
guidelines and City environmental regulations, require that certain projects be reviewed
for environmental impacts and that environmental documents be prepared. To comply
with CEQA, the City prepared a Mitigated Negative Declaration for this project with the
finding that with adherence to mitigation measures included in the Initial Study for the
project, there would be no significant or potentially significant impacts associated with
the project.

F. The City Council has makes the following findings related to (1) the prezoning the
properties, described as County Assessor’s Parcel Numbers (APNs) 116-260-033, 116-260-
046, 116-260-004 & 116-260-055 to the General Industrial (M-1) District; APNs 116-260-
030 and 116-260-050 to the Rural Residential (RR) District; and APN 116-260-045 to the
Public-Institutional (P-I) District; (2) amending Chapter 18.06 of the Municipal Code to
add a “Live-Work units” as a conditionally approved use in the M-1 District; (3) amending
Chapter 18.09 of the Municipal Code to provide development standards for live-work
units in the M-1 District; and (4) amending Chapter 18.14 of the Municipal Code to add a
definition of “live-work in the Municipal Code:

1. The proposed prezoning is consistent with the goals, objectives, policies and
programs of the Cloverdale General Plan and is necessary and desirable to
implement the provisions of the General Plan.

a. The proposed prezoning of properties within the Nu Forest annexation
area, as described above and shown on Exhibit 1, is consistent with the
amended Land Use Map of the Cloverdale General Plan.

b. Proposed development standards to be added to the M-1 District will
expand opportunities for future employment opportunities in the
community as well as potentially increasing available places for artists in
the community to maximize studio and living spaces.
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2. The proposed prezoning will not adversely affect the public health, safety and
welfare or result in an illogical land use pattern.

a. The Initial Study/Mitigated Negative Declaration prepared for this project
has evaluated the public health, safety and welfare issue, and mitigation
measures included in the Initial Study will eliminate or mitigate all such
impacts to a less than significant level.

b. The land use pattern proposed for the annexation is generally consistent
with existing development patterns within the annexation area and with
existing County of Sonoma zoning as applied to these properties.

3. The proposed prezoning is consistent with the purpose and intent of Chapter
18.03.080.D of the Cloverdale Municipal Code, as follows.

a. The proposed prezoning has been requested prior to annexation of the
properties requested for annexation to the City of Cloverdale and will not
become effective until the annexation process is complete.

4. The proposed prezoning is consistent with the purpose and intent of Chapter
18.03.080.E of the Cloverdale Municipal Code, as follows.

a. The proposed prezoning is consistent with the Cloverdale General Plan, as
amended by this project.

b. The proposed project is consistent with all other provisions of the
Cloverdale Municipal Code, as revised by this project to include live-work
units as a conditionally permitted use in the M-1 zoning district.

c. The proposed prezoning will not be detrimental to the public health, safety
or welfare to the use of land in the annexation area or adjacent lands as
documented by finding #2, above.

d. The properties proposed for prezoning are suitable for the proposed used
that will be allowed by the City of Cloverdale zoning districts with the
application of certain CEQA mitigation measures contained in the Initial
Study/Mitigated Negative Declaration prepared for this project.

G. On October 11, 2016, the City Council held a properly noticed public hearing
regarding this Zoning Ordinance Amendment and considered all comments received in
writing and all testimony received at the public hearing.
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SECTION 1. PURPOSE AND INTENT

The purpose and intent of these changes is to amend the City of Cloverdale Zoning Map
(18.01.060 (b) CMC) to prezone the approximately 42.5-acre area lying east of Asti Road,
south of the current City limits in this portion of Cloverdale, generally west of the Russian
River and north of the City’s wastewater treatment plant and corporation yard to General
Industrial (M-1), Rural Residential (RR) and Public Institutional (P-I) Districts as shown on
Exhibit 1, which prezoning will become effective when the zoning of the sites becomes
effective upon completion of the annexation process pursuant to Government Code
section 65859(a) and to amend the M-1 District Zoning Ordinance text to add a “live-work
units” as a conditionally permitted use in the M-1 District, adding appropriate definitions
to the Municipal Code and development standards as shown for this land use on Exhibit
2.

SECTION 2. FINDINGS

The above recitals are hereby declared to be true and correct and hereby incorporated
herein as the required Findings of the City Council of the City of Cloverdale.

SECTION 3. AMENDMENTS TO TITLE 18 OF THE CLOVERDALE MUNICIPAL CODE

Sections 18.14.030, Definitions, is amended as set forth in Exhibit 2, Section 18.060.30,
is amended by revising Table 18.06.030-A to conditionally allow live-work units in the
M-1 District and Chapter 18.090 is amended to establish Section 18.090.300 -
Development Standards for live-work units, as set forth in Exhibit 2.

SECTION 4. RECLASSIFIED PROPERTIES

The City of Cloverdale Zoning Map (18.01.060 (b) CMC) is hereby amended so as to zone
individual properties located east of Asti Road, south of current City boundaries,
generally west of the Russian River and north of the City of Cloverdale Corporation Yard
and Wastewater Treatment Plant General Industrial (M-1), Rural Residential (RR) and
Public Institutional (P-I) zoning districts, each property to be zoned as shown in Exhibit
1. Pursuant to the provisions of Government Code section 65859, the zoning
established for the properties by this ordinance shall become effective at the same time
that the annexation becomes effective.

SECTION 4. SEVERABILITY

If any section, subsection, sentence, clause or phrase of this Chapter is for any reason
held to be invalid or unconstitutional by a decision of any court of competent
jurisdiction, such decision shall not affect the validity of the remaining portions of this
Chapter. The City Council hereby declares that it would have passed the ordinance
codified in this Chapter, and each and every section, subsection, sentence, clause or
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phrase not declared invalid or unconstitutional without regard to whether any portion
of this Chapter would be subsequently declared invalid or unconstitutional.

SECTION 5. EFFECTIVE DATE

This Ordinance shall be and the same is hereby declared to be in full force and effect
from and after thirty (30) days after the date of its passage and shall be published once
before the expiration of fifteen (15) days after said passage, with the names of the
Council Members voting for or against the same, in a newspaper of general circulation
published in the County of Sonoma, State of California. Said zoning shall not be deemed
effective until completion of the annexation pursuant to Government Code Section
65859(a).

I hereby certify that the foregoing ordinance was introduced before the City
Council of the City of Cloverdale at a regular meeting thereof on the 11th day of October
2016 and duly and regularly adopted by the City at a regular meeting thereof held on
October 25, 2016, by the following vote:

PASSED, APPROVED AND ADOPTED this 25 day of October 2016, by the following roll call
vote: Ayes – X; Noes- X

AYES:
NOES:
ABSENT:
ABSTAIN:

Approved: Attested:

______________________________ __________________________

Mary Ann Brigham, Mayor Linda Moore, Deputy City Clerk

Exhibits Attached:

Exhibit 1 – Prezoning Districts
Exhibit 2 – Section 18.090.300 of the Municipal Code establishing development

standards for live-work units
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Exhibit 1 - 
Prezoning Districts 

Proposed Use 

GI - General Industrial 

RR - Rural Residential 

P-1 - Public Institutional
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Exhibit 2 - Nu Forest Prezoning Ordinance No. 710-2016 
 
Definitions. Section 18.14.030 of the Cloverdale Municipal Codes is amended as 
follows to add a definition for “live-work” uses as follows: 
 

“Live-work unit” or “live-work space” means a building or spaces within a 
building used jointly for commercial and residential purposes where the 
residential use of the space is secondary or accessory to the primary use as a 
place of work. 
 
“Live-work unit” means a structure or portion of a structure:  
(a) That combines a commercial or manufacturing activity allowed in the zone 
with a residential living space for the owner of the commercial or manufacturing 
business, or the owner's employee, and that person's household;  
(b) Where the resident owner or employee of the business is responsible for the 
commercial or manufacturing activity performed; and  
(c) Where the commercial or manufacturing activity conducted takes place 
subject to a valid business license and applicable zoning permit(s) associated 
with the premises. 

 
Uses Permitted: Section 18.060.30 is amended by revising Table 18.06.030-A, as 
follows: 
 

“Add Live-Work units as a conditionally permitted use (C) in the M-1 District.” 
Land Uses M-1 M-P Reference 
Accessory Uses M-1 M-P Reference 
Work-Live Unit C NP 18.090.300 

 
Development Standards. Chapter 18.090 is hereby amended by adding Section 
18.090.300 – Special Development Standards for Live-Work Units. 
 

“Live-work units may be allowed on property zoned as M-1 (General Industrial) 
subject to the following minimum standards to minimize land use interface 
impacts. Additional standards may be imposed through the conditional use 
permit process. 
 
1. Maximum Lot Coverage. Maximum Lot Coverage shall be sixty (60) percent 

of a lot for live-work uses, which shall include both residential and work 
(industrial) components. 

 
2.  Residential Area Requirements. A maximum of 50 percent of a live-work 

total square footage shall be devoted to residential use. 
 
3.  Location of living and working space. Living and working spaces on 

individual lots may either be integrated or two separate structures. Proper 
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separation shall be provided as required by the California Building Code. 
Live/Work units containing 2,000 square feet of gross square feet or greater 
shall have a minimum of two exits as defined by the Uniform Building Code. 

 
4.  Occupancy. A live-work unit shall be occupied and used by the operator of 

the business on the site or at least one member of a household shall be the 
business operator. No portion of a live-work unit shall be rented or sold 
separately. Up to two persons may be employed within a live-work business 
who do not live on the site, unless more restrictive requirements are 
imposed as a condition of the conditional use permit issued pursuant to 
Section 18.03.110 of the Cloverdale Municipal Code. 

 
5. Parking. Parking shall be provided on a live-work site based on the parking 

requirements in Table 18.11.050-A of the Cloverdale Municipal Code. Parking 
requirements for uses not specifically set forth in Table 18.11.050-A shall be 
based upon similar uses, or evidence of actual demand bases on traffic 
engineering or planning data or as approved through the conditional use 
permit process. 

 
6. Building Sizes, Height and Setbacks. Structures constructed for the purpose 

of housing live-work occupancies shall conform to all building requirements 
of the M-1 zoning district.  

 
7.  Required Findings. Approval of a conditional use permit for a live-work unit 

shall require the Planning Commission to make the following findings in 
addition to the normally required findings as set forth in Section 18.03.110 
(D) of the Cloverdale Municipal Code. 

 
a. The proposed residential use of a property does not detract from the 

primary industrial use of the property or interrupt the continuity of 
businesses n an industrial area.  
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P.O. Box 217 • 124 North Cloverdale Blvd. • Cloverdale, CA 95425-0217 • Telephone (707) 894-2521 • FAX (707) 894-3451

City Council/Successor Agency
Agenda Item Summary

Agenda Item:
Meeting Date:

14
October 25, 2016

Agenda Section

Subcommittees

Staff Contact

Joanne Cavallari, Finance Manager

Agenda Item Title

Adoption of Resolution No. 084-2016, of the City Council of the City of Cloverdale approving a revised Reserve
Policy and General Fund Surplus Policy.

Summary

In January of 2005 the City Council adopted a Reserve Policy which provided for unappropriated fund
balance or working capital reserve balances of 25% of expenditures in the General, Water, and Sewer Funds.

In December of 2011, by motion order, the City revised its policy to comply with the Governmental
Accounting Standards Board (GASB) Statement #54, which requires that General Fund balances be categorized into
five components identifying any constraints on the purposes for which the funds can be spent. Those categories
are:

 Non-spendable Funds (non-cash items such as prepaid expenses and inventories)

 Restricted Funds (externally enforceable legal restrictions)

 Committed Funds (limitations imposed by the City Council)

 Assigned Funds (intended to provide a source of funds for various needs)

 Unassigned Funds (net resources in excess of what is classified in one of the other categories)

The total of the amount in the last three categories (where the only constraint on spending, if any, is imposed by
the government itself) is termed unrestricted (unappropriated) fund balance.

At the 16/17 Budget Workshop in May, staff projected a General Fund surplus at the end of FY 15/16. The
City Council directed that 30% of any surplus, up to $100,000, be deposited into a new strategic reserve to be used
only with the approval of the City Council.

It is important to remember that the intent of reserves is to address unanticipated, one-time needs.
Changing economic conditions and ongoing funding requirements should be addressed through the budget cycle
rather than through the use of reserves/fund balance.

Use of any reserve will require repayment to be determined by the City Council at the time of usage
approval, with a recommended target repayment period of no more than three years.

To avoid any conflict with existing policy, and to provide clear direction to staff, we have developed the
attached draft Reserve Policy and General Fund Surplus Policy.

Under the revised Reserve Policy, the 25% target working capital reserve set by the 2006 policy has been
divided into two committed reserve funds; the new strategic reserve, or Emergency Reserve Fund, and the
Contingency Reserve Fund. The target amount for the Contingency was set at 17%, based on recommendations
from the Government Finance Officers Association (GFOA). The target for the Emergency Reserve was set at 8%,
the difference between the 25% set in 2006, and the 17% recommended by GFOA.

One important component of a reserve policy is to define the conditions that warrant the use of the reserve
funds. In the attached policy, the new Emergency Reserve Fund would be used, upon approval of the City Council,
for unforeseen and non-recurring events that pose a safety risk to staff or the community. The 8% target, when
achieved, would equal about $465,000.

The Contingency Reserve fund would be used for cash flow requirements, legal requirements as a part of
debt financing, and economic uncertainties, including downturns in the local or national economy. At present
spending levels, the 17% Contingency Reserve Fund target is about $983,000.
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The other reserves that were established in 2006 have been included in this revised policy. Also attached
for the Council’s consideration is a General Fund Surplus Policy. This policy will provide guidance to staff regarding
the order in which General Fund surplus is allocated to the reserves.

Options

1. Adopt the attached policies, with or without revision
2. Provide direction to staff and revise for adoption at a future meeting
3. Maintain present policy adopted in 2006

Budget/Financial Impact

None.

Recommended Council Action

Adopt Resolution No. 084-2016, of the City Council of the City Of Cloverdale approving a revised Reserve Policy
and General Fund Surplus Policy for the City of Cloverdale.

Attachments:

1. Resolution No. 084-2016, approving a revised Reserve Policy and General Fund Surplus Policy for the City
of Cloverdale

2. Revised Reserve Policy - Exhibit A
3. General Fund Surplus Policy - Exhibit B
4. Present policy adopted by Resolution No. 007-2005
5. GASB 54 Policy adopted by motion order in 2011
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CITY OF CLOVERDALE
CITY COUNCIL

RESOLUTION NO. 084--2016

A RESOLUTION OF THE CITY OF CLOVERDALE CITY COUNCIL
ADOPTING A REVISED RESERVES POLICY AND A GENERAL FUND SURPLUS POLICY

WHEREAS, the City of Cloverdale desires to establish and follow written fiscal and
budgetary policies; and

WHEREAS, the City Council of the City of Cloverdale approved a reserve policy in October
of 2000; and

WHEREAS, the Reserve Policy was revised in 2005 and 2011; and

WHEREAS, staff met with the City Council Administration, Finance, and Police
Subcommittee and developed the attached Reserve Policy and General Fund Surplus Policy, and

WHEREAS, the Subcommittee directed staff to present the attached Reserve Policy and
General Fund Surplus Policy to the City Council for consideration.

NOW THEREFORE, BE IT RESOLVED THAT THE CITY COUNCIL OF THE CITY OF
CLOVERDALE hereby adopts the Reserve Policy attached as Exhibit “A” and the General Fund
Surplus Policy attached as Exhibit “B” and hereby made a part of this resolution.

Resolution No. 084-2016 was duly adopted on this the 25th day of October 2016, by the
following roll call vote:

AYES:
NOES:
ABSTAIN:
ABSENT:

Approved: Attested:

_______________________________ ______________________________
Mary Ann Brigham, Mayor Linda Moore, Deputy City Clerk
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EXHIBIT A

RESERVE POLICY

The purpose of this policy is to provide guidance on maintaining reasonable levels of reserves in the City’s
General, Water, and Sewer Funds.

The General Fund Balance in the City’s financial statements is comprised of five categories:

 Non-spendable Funds (non-cash items such as prepaid expenses and inventories)

 Restricted Funds (externally enforceable legal restrictions)

 Committed Funds (limitations imposed by the City Council)

 Assigned Funds (intended to provide a source of funds for various needs)

 Unassigned Funds (net resources in excess of what is classified in one of the other categories)

This policy incorporates all previous City Council policies regarding General Fund reserves and the
requirements of Governmental Accounting Standards Board (GASB) Statement No. 54. It will help guide
current and future allocation levels to various reserve categories in the General Fund by setting out
specific target amounts for the Committed and Assigned categories of the General Fund balance.

Committed Fund Balances

Emergency Reserve Fund: The City of Cloverdale shall maintain an Emergency Reserve Fund for any of the
unforeseen and non-recurring events listed below that create significant financial difficulty for the City:

a. Sudden and unexpected significant facility or infrastructure failures that pose a safety risk to

staff or the community;

b. Declaration of a State of Emergency by the Governor;

c. Unanticipated expenditures or reduction in revenues as a result of legislative changes from

State/Federal governments in the current fiscal year;

d. Acts of Terrorism declared by the Governor or the President of the United States;

e. Acts of Nature which are infrequent in occurrence;

f. Other catastrophic events which are infrequent in occurrence.

The target maximum reserve amount to be carried in the Emergency Reserve account shall be equal 8%
of annual General Fund expenditures. For purposes of this section, expenditures shall include transfers
out but not anticipated litigation expenses, reimbursed developer expenses or routine capital outlays
which are all discretionary. Emergency Reserve Funds shall only be used upon approval of the City Council
by a simple majority vote.
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EXHIBIT A

Contingency Reserve Fund: The City of Cloverdale shall maintain a Contingency Reserve Fund equal to
17% of expenditures in the General Fund. For purposes of this section, expenditures shall include transfers
out but not anticipated litigation expenses, reimbursed developer expenses or routine capital outlays
which are all discretionary. Reserves of 17% are considered by to be a good level at which to maintain the
City's credit worthiness, based on widely used and accepted best practices. The purposed of these
reserves is to provide for:

a. Cash flow requirements

b. Legal requirements as part of debt financing

c. Economic uncertainties including downturns in the local or national economy

Assigned Fund Balances

Equipment Replacement Fund: The City of Cloverdale shall maintain a General Fund equipment
replacement reserve to provide for the replacement of vehicles, heavy equipment, computer equipment,
and other capital equipment items costing greater than $10,000. This replacement reserve will also be
established in the Water and Sewer funds.

Vehicle Replacement Reserves: The City of Cloverdale shall maintain a General Fund vehicle replacement
reserve to provide sufficient replacement funding for vehicle capital items costing greater than $10,000.
This replacement reserve will also be established in the Water and Sewer funds.

Facility Replacement Reserves: The City of Cloverdale shall maintain a General Fund facility replacement
reserve to provide sufficient replacement funding for facility capital improvements costing greater than
$10,000. This replacement reserve will also be established in the Water and Sewer funds.

Compensated Absences Reserves: The City of Cloverdale shall maintain a General Fund compensated
absences reserve equal to 10% of the estimated non-current employee compensated absences payable.
Additional increments of 10% will be set aside each year until 50% of the non-current compensated
balance is reached.
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EXHIBIT B

GENERAL FUND SURPLUS POLICY

It is in the best interest of the citizens of the City of Cloverdale who rely upon the City for public access
and services that the City should prioritize allocation of General Fund resources towards critical, core
municipal services that are in alignment with the City Council’s goals. Therefore, the City Council shall
authorize the establishment of the General Fund Surplus Policy to broadly define how future surpluses
should be dedicated.

This policy shall be defined by the General Fund’s Fiscal Year audited, final results and shall begin with
Fiscal Year ended June 30, 2016. Allocation of any annual General Fund surplus shall be made in the
following priority order:

1) 30% of any surplus, up to $100,000 per year, shall be set aside into the Emergency Reserve Fund,
up to the target level of 8% of annual General Fund expenditures.

2) Any remaining General Fund surpluses shall first be used to maintain the Contingency Reserve, up
to the target level of 17% of annual General Fund expenditures.

3) Any remaining surplus in excess of the amounts stated above shall be allocated as follows:

a. Equipment Replacement Reserves. The annual contribution to these reserves will be equal to

the annual depreciation expense plus 5% to provide sufficient replacement funding for equipment capital

items costing greater than $10,000.

b. Vehicle Replacement Reserves. The annual contribution to these reserves will be equal to the
annual depreciation expense plus 5% to provide sufficient replacement funding for vehicle capital items
costing greater than $10,000.

c. Facility Replacement Reserves. The annual contribution to these reserves will be equal to the
annual depreciation expense plus 5% to provide sufficient replacement funding for facility capital
improvements costing greater than $10,000.

d. Compensated Absences Reserve. The annual contribution to these reserves will be equal to
10% of the estimated non-current employee compensated absences payable. Additional increments of
10% will be set aside each year until 50% of the non-current compensated balance is reached.
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P.O. Box 217 • 124 North Cloverdale Blvd. • Cloverdale, CA 95425-0217 • Telephone (707) 894-2521 • FAX (707) 894-3451

City Council
Agenda Item Summary

Agenda Item:
Meeting Date:

15
October 25, 2016

Agenda Section

Subcommittees

Staff Contact

Joanne Cavallari, Finance Manager

Agenda Item Title

Review of General Fund Preliminary Fiscal Year 15/16 Revenues, Expenditures, and Fund Balance, and
Approve the Allocation of Surplus Revenues to Reserves.

Summary

At the May 17th Budget workshop, staff presented the FY 16/17 draft budget with a projected 15/16 fiscal
year end General Fund Balance gain of $234,479. Now that the final numbers for FY 15/16 are in (although
not audited) it appears that the General Fund will have a surplus of revenues over expenditures of about
$770,500.

Attachment 1 to this report compares the Revenues and Expenses we projected in May with the preliminary
FY 15/16 actuals.

Property Tax and Utility Users Tax were above projections. Charges for Services were also above projections
due to an increase in plan check revenue from new development. Several funds were closed into the General
Fund at year end, and Transfers In were higher because of the Redevelopment Property Tax Trust Fund
administration allowance.

General Fund Expenses were fairly close to the projections in the City Administration departments, with the
exception of Finance which was over due to the writing off of uncollectable accounts (Dog License penalties).

The Police Department expenses were higher than projected, and slightly over budget due to improvements
made in the Dispatch center.

Parks and Recreation expenses came in under what we expected due to the delay of the City Park paving
project.

Planning Department expenses were below what we estimated they would be in the Spring.

Salaries and Benefits were over projections and Service and Supplies were under. Overall, the total difference
in spending between the May projections and the ending numbers was $53,000 below our estimates.

All of the above factors resulted in a General Fund Balance gain of $770,553, bringing the ending fund
balance to $1,650,229 which is 29% of annual expenditures.

Staff is recommending that the surplus 15/16 revenues be allocated according to the Fund Balance Reserve
and Surplus policies. Attachment 2 shows how the proposed reserves are calculated and Attachment 3 shows
the resulting Fund Balances by category after the proposed allocations.

The charts in Attachment 4 show the General Fund Balance trends from Fiscal Year 10/11 to Fiscal Year
15/16. The downturn in the economy and redevelopment dissolution brought the General Fund Balance
down to as little as $177,000, or 3% of expenditures, at the end of Fiscal Year 12/13.

Thanks to the sound leadership of the City Council, and the voters of the City of Cloverdale who approved
Measure O, we have been able to bring our General Fund reserves back to the level necessary to protect our
citizens against the future risk of economic uncertainty and reduction in service levels.
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Options

None recommended.

Budget/Financial Impact

None.

Subcommittee Recommendation

The Administration, Finance and Police Subcommittee reviewed the proposed Fund Balance allocations at
their October 13th meeting, and recommended that they be brought to the full City Council for discussion.

Recommended Council Action

1.) Receive report of Preliminary FY 15-16 General Fund Revenues and Expenses.
2.) By Motion Order, approve the allocation of surplus revenues to the reserve as proposed by Staff and as

set forth in attachment number 3.

Attachments:

1. Report of Preliminary General Fund Revenues and Expenses

2. General Fund Reserves Calculation

3. Proposed General Fund Reserve allocations

4. General Fund Balance Charts

cc:
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ATTACHMENT 1 CITY OF CLOVERDALE

PRELIMINARY GENERAL FUND REVENUES AND EXPENSES

FISCAL YEAR 2015/2016

15-16 ADOPTED WORKSHOP FY 15-16 OVER (UNDER)

GENERAL FUND REVENUES BUDGET PROJECTED ACTUAL PROJECTION

Property Taxes $1,958,057 $1,977,741 $2,038,967 $61,226

Utility Users Tax 375,000 390,180 438,653 48,473

Other Taxes 1,440,990 1,462,163 1,478,630 16,467

Licenses & Permits 98,000 159,189 160,388 1,199

Intergovernmental Revenues 149,600 150,867 151,669 802

Charges for Services 81,120 232,251 263,429 31,178

Fines & Special Assessments 36,000 32,119 39,401 7,282

Loan Proceeds (offset by Capital Outlay) 0 0 54,168 54,168

Miscellaneous Revenues 269,500 502,016 516,201 14,185

Close out Transit Fund 0 0 57,128 57,128

Close out Surface Transportation Fund 221 0 0 17,441 17,441

Accounts Receivable Adjustments 0 0 24,354 24,354

Revenue from Successor Agency payment 0 0 40,467 40,467

Operating Transfers In 1,398,536 1,504,429 1,613,366 108,937

$5,806,803 $6,410,955 $6,894,262 $483,307

15-16 ADOPTED WORKSHOP FY 15-16 OVER (UNDER)

GENERAL FUND EXPENDITURES BY DEPT BUDGET PROJECTED ACTUAL PROJECTION

City Council $58,576 $54,419 $53,106 (1,313)

City Manager 390,583 402,099 364,646 (37,453)

City Clerk 68,188 89,500 93,083 3,583

Community Support 28,350 27,604 27,602 (2)

Human Resources 236,799 224,044 230,198 6,154

Risk Management 145,000 165,500 166,680 1,180

Finance 244,924 238,567 268,655 30,088

General Services 317,005 274,868 280,957 6,089

1,489,425 1,476,601 1,484,927 8,326

Police Administration 632,468 598,782 617,780 18,998

Police Operations 1,627,198 1,516,759 1,585,604 68,845

Police Communications/Records 755,324 820,495 834,772 14,277

Police Auxiliary 118,764 117,792 122,103 4,311

3,133,754 3,053,828 3,160,259 106,431

Facilities Maintenance 75,958 68,787 71,839 3,052

Streets 252,640 281,216 287,661 6,445

Storm Drains 28,897 67,065 51,415 (15,650)

Parks & Recreation 273,972 315,690 267,834 (47,856)

631,467 732,758 678,749 (54,009)

Planning Commission 1,420 689 261 (428)

Current Planning 121,085 190,809 148,525 (42,284)

Long Range Planning 42,548 22,415 23,210 795

Engineering & Building Services 45,571 266,825 212,702 (54,123)

Plan Check & Inspection 117,264 351,430 277,005 (74,425)

327,888 832,168 661,703 (170,465)

Capital Outlay (Offset by Loan Proceeds) 0 0 $54,168 54,168

Debt Service 61,701 61,701 61,701 -

Transfers Out 0 19,420 22,202 2,782

-

Total Expenses and Transfers Out $5,644,235 $6,176,476 $6,123,709 (52,767)

15-16 ADOPTED WORKSHOP FY 15-16 OVER (UNDER)

GENERAL FUND EXPENSES BY TYPE BUDGET PROJECTED ACTUAL PROJECTION

Salaries & Benefits 3,716,530 3,366,611 3,495,878 129,267

Services and Supplies 1,866,004 2,728,744 2,489,760 (238,984)

Capital Outlay 0 0 54,168 54,168

Debt Service 61,701 61,701 61,701 -

Transfers Out 0 19,420 22,202 2,782

General Fund Expenses 5,644,235 6,176,476 $6,123,709 (52,767)

Fund Balance Gain (Loss) $162,568 $234,479 $770,553 $536,074

Fund Balance Beginning $879,676

Fund Balance Ending 06/30/16 $1,650,229
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ATTACHMENT 2

RESERVES CALCULATION

JUNE 30, 2016

FY 15/16 General Fund Expenses and Transfers Out 6,123,709.37$

Less Capital Outlay (54,167.76)

Less Reimbursed Developer Expenses (72,959.77)

Less Transfer in from Gas Tax (213,061.20)

Net Expenses used for Reserve Calculation 5,783,520.64$

Target Contingency Reserve of 17% 983,198.51$

Equipment Replacement Reserves, as per Policy

Annual Depreciation Expense, Machinery & Equipment 28,406.00

Amount to be set aside for Capital =

Annual Depreciation Expense plus 5% 29,826.30$

Annual Depreciation Expense, Vehicles 28,260.00

Amount to be set aside for Capital =

Annual Depreciation Expense plus 5% 29,673.00$

General Fund Compensated Absences Payable 06/30/16 371,037.19

Amount to be set aside for Compensated Absences=

10% of Compensated Absences Payable 37,103.72$
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ATTACHMENT 3

Proposed Allocation of Unassigned Fund Balance

Based Draft Fund Balance and Surplus Policies

June 30, 2016

Preliminary Balance

06/30/16

Proposed

Allocations

Ending Balance

06/30/16

Non Spendable - Prepaid Expenses 14,576.89$ - 14,576.89$

Committed - Alexander Valley View Homes 64,435.16 - 64,435.16

Committed - Emergency Reserve 100,000.00 100,000.00

Committed - Contingency Reserve (17%) 983,198.51 983,198.51

Assigned - Traffic Safety 84,599.45 - 84,599.45

Assigned - Equipment Replacement 28,049.45 59,499.30 87,548.75

Assigned - Furber Signalization 30,808.40 - 30,808.40

Assigned - Compensated Absences 37,103.72 37,103.72

Unassigned 1,427,758.68 (1,179,801.53) 247,957.15

Total Fund Balance 06/30/16 1,650,228.03$ 1,650,228.03$
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ATTACHMENT 4

GENERAL FUND BALANCE AS PERCENTAGE OF ANNUAL EXPENDITURES

YEAR-TO-YEAR CHANGE IN GENERAL FUND BALANCE

Beginning
Fund

Balance
Ending Fund

Balance
Increase

(Decrease)

Percentage of
Increase

(Decrease)

June 30, 2011 451,207.00 466,034.00 14,827.00 3%

June 30, 2012 466,034.00 290,956.00 (175,078.00) -38%

June 30, 2013 290,956.00 177,122.00 (113,834.00) -39%

June 30, 2014 177,122.00 797,983.00 620,861.00 351%

June 30, 2015 797,983.00 879,676.00 81,693.00 10%

June 30, 2016 879,676.00 1,650,228.00 770,55.00 88%
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10/11 11/12 12/13 13/14 14/15 15/16

% of Expenses 9% 6% 3% 16% 16% 29%

Ending Balance $466,034 $290,956 $177,122 $797,983 $879,676 $1,650,228

General Fund Balance
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